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The Reader Writes 





Professor of Economics 


Sir: 

The proposed magazine on current labor 
law meets with my hearty approval. It 
seems to me to be particularly important in 
these times and would fill a serious gap in 
our present publications in this area. Many 
of us in this field felt a keen loss when 
the Monthly Bulletin of the International 
Juridical Association was abandoned in 
December, 1942. No satisfactory substi- 
tute, in my opinion, has appeared to date. 

I would be quite willing to contribute a 
signed article occasionally on some phase 
of current labor law. The two areas in 
which I could make a contribution at pres- 
ent would be on some of the current issues 
in social security and labor relations law, 
such as “The Experience Rating Contro- 
versy in Unemployment Insurance” and 
“The Injunction Experience Under the Taft- 
Hartley Law.” 

Please accept my best wishes and en- 
couragement in this worth-while project. 


E. B. McNatr 
PROFESSOR OF ECONOMICS 
UNIvERSItTy oF ILLINOIS 
URBANA, ILLINOIS 


Solicitor of Labor 
Sir: 


I was interested to learn that you are 
planning to begin the publication of a maga- 
zine-forum in the field of labor law. In my 
opinion, a publication of this nature should 
be of great value to those who specialize 
in this field. In addition, such a publica- 
tion should be of interest and assistance to 
those who have problems in this field, even 
though they may not be specialists. The 
thinking of those who are concerned with 
labor problems and labor law can best be 
brought to the attention of others in the 
same field by a magazine-forum of the nature 
which you propose. 

“I would be willing to contribute articles 
to the new publication, within the limita- 
tions of available time. In the event that 
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I should be asked to contribute in the near 
future, I might suggest an article with re- 
spect to the Fair Labor Standards Act 
of 1938. 

Wiii1Am S. Tyson 


SOLICITOR OF LABOR 
DEPARTMENT OF LABOR 


WASHINGTON, D. C. 


General Counsel, URCLPWA-CIO 
Sir: 


I believe that a publication of the type 
which you describe is something which is 
needed in the field of labor law and labor- 
management relationships. 

In the event your plans materialize and if 
you should conclude that I submit an article 
or articles, I would consider writing on 
one of the following subjects: (1) collective 
bargaining under existing labor law, (2) 
conflicts between federal and state laws in 
the field of labor-management relations or 
(3) the era of arbitration. 


G. L, PATTERSON 

GENERAL COUNSEL 

INTERNATIONAL Union, URCLPWA-CIO 
AKRON, OHIO 


Assistant Dean 
Sir: 


I should think it would be a constructive 
addition to the field of labor law if such a 
magazine as you contemplate could be pub- 
lished and circulated. I should be very 
much interested in getting such a magazine 
from your concern. Personally, I believe 
that you have the best iabor service in the 
country. I find it very helpful and com- 
plete. I do not know why a magazine of 
the kind that you have in mind could not 
be made a complete service to those in- 
terested in this field. 


I shall be happy from time to time to 
contribute what I can to the magazine. It 
has long been my ambition to try to write 
something in some field. 

Presently, my interest, so far as articles 
are concerned, centers in three topics : “Limita- 


(Continued on page 80) 
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ABOUT THIS DEPARTMENT 


AS THOSE WHO WORK in the field know, labor law is not a smooth-tem- 
pered, stable, mature body of law. It is, instead, just the opposite—irascible, 
fluid and still growing. Being so, it bears watching; it needs sharp and constant 
surveillance. The lawyer, the union leader or the businessman who dealt with 
labor relations affairs and the labor law of twenty years ago would be far more 
surprised at the changes in labor law which have occurred since then—if he had 
not been watching current developments in the interim—than Rip Van Winkle 
was upon waking from his well-known sleep, for he would find the law changed 
inside and out, all up and down the line, major premises as well as detailed rules 
and doctrines having been shed in the last twenty years. Further, even a mere 
two-year nap would make for a severe jolt on awakening; the law passed on 
June 23, 1947, took care of that. But the situation is even more worrisome. 


rMHE PERSON who is vitally interested in labor law can’t take his eyes off the 


turbulent youngster at all; he has to be watching all the time. Doctrines are. 


continually forming, dissolving, re-forming and changing. You can never tell for 
very long which side of the family this twentieth-century offspring of an industrial 
society is favoring—or, indeed, whether he is favoring either of his parents, or 
even any of his relatives. Conscious of this disturbing fact, the JourNAL has 
designed the “Developing Law” department as a kind of nurse or governess, 
although perhaps “scout” or “watchdog” would be more appropriate terms. This 
department will report each month on legal developments which seem most 
basic and most important in the field, and which can be treated adequately in the 
time and space available. If it fails at times to treat its chosen subject adequately, 
it will, of course, have regrets. If it misses the “big story,” it will shrink in em- 
barrassment and chagrin. But if it finds nothing at all to write about, it will think 
the millennium is at hand, 


OR ITS FIRST SUBJECT, the department takes on the matter of the rela- 

tionship between current labor legislation and management rights or “pre- 
rogatives.” This topic is selected, not because of any particularly important 
development concerning it in the last month or so, but because it occupies a 
central position in the whole architecture of labor and because it permits— 
and even requires for fruitful treatment—a sketch of major labor law develop- 
ments which will serve as background for future installments. 


MANAGEMENT PREROGATIVES AND COLLECTIVE BARGAINING 








Prerogatives, Power, and Law 


, 


HE TERM “management prerogatives’ 
is widely and frequently used today. 
What is more, even where the term itself 
is not used, :the idea behind it occupies a 
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commanding position in the minds of many 
employers and management officials. It is, 
in short, one of the “going concepts” in 
labor relations. Important as the concept 
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may be, however, it is not sharply defined; 
neither its exact meaning nor its status in 
the real world is fixed with precision. 
Clothed in the strong and colorful raiment 
of “prerogative,” the concept has acquired a 
spurious substance and force; those. who use 
it are inclined to consider themselves pos- 
sessed of and fortified by a real and con- 
crete power, a power which is actually often 
no more substantial than a cloud—and just 
as fleeting—even though it may at times 
have real and vital existence. 


Clear thinking with respect to the col- 
lective-bargaining rights and dijties estab- 
‘lished by such statutes as the National 
Labor Relations Act will be aided by a 
realistic analysis of the subject of manage- 
ment prerogatives. The truth is that the 
concept, with all the vague things that it 
implies, needs to be pinned down and 
scrutinized. Employers, their representa- 
tives and others interested can then !ook at 
it for what it is really worth. The most that 
they can lose by such an analysis is a false 
sense of security. ‘hey may gain, in place 
of that, something far more valuable—con- 
sciousness of the actual situation. 





Concept: Origin and Character 


The private-property, private-enterprise, 
competitive economy gave birth to the con- 
cept of management prerogatives and still 
provides its most favorable habitat. Private- 
property notions give the owner of goods 
and land the right, within limits, to use what 
he owns as he will. Where private-property 
rights are freely accepted, the private man- 
agement of private property for productive 
purposes implies power and responsibility 
in the manager with respect to the over-all 
conduct of business. And the existence of 
competitive enterprise appears as a “clinch- 
ing” fact—adding to the worries and the re- 
sponsibilities of the manager, it makes a 
balancing amount of power and prerogative 
seem only natural and right. 


Fixing with precision the exact scope and 
nature of employers’ prerogatives under the 
“pure,” private-property, competitive system 
is no simple task. As historians are always 
telling us, society seldom, if ever, yields to 
neat classification, and, of course, the system 
of which we have spoken has never been 
really “pure.” Still, after this prudent reser- 
vation has been made, recorded facts per- 
mit one large and meaningful generalization 





in the present connection: There was a 
time in American history when employers 
were in possession of a combination of eco- 
nomic power and legal right which gave 
them virtually absolute command over the 
conduct of their businesses. Note the two 
terms “economic power” and “legal right.” 
They will crop up again and again in this 
discussion. The two always have more or 
less of an interacting relationship; perhaps 
they co-exist most often, but they travel 
separately at times, and possession of one of 
them may and often does lead to more of 
the other. In the case of control over busi- 
ness activity and working conditions, the 
combination of controlling power may be 
viewed as a reservoir which was once owned 
almost completely by businessmen. And the 
processes of the last sixty years or so may 
be likened to the attachment of two <iver- 
sionary pipelines to this reservoir—one by 
government and the other by labor unions, 
with both draining off considerable quan- 
tities of “prerogative.” The Tait-Hartley 
Act, viewed in this context, then, is a valve 
designed to halt or, at least, to slow the 
drainage. 

Reported cases give a tolerably clear pic- 
ture of the reservoir in its earlier state. By 
telling us what unions could be kept from 
doing, they tell us also what was felt to be 
the scope of the employer’s power and right. 
At one time, the businessman’s power and 
right over wages, hours and other working 
conditions were viewed in such a favorable 
light that mere concerted activity by work- 
ingmen was considered unlawful and enjoin- 
able.’ The accepted method for carrying on 
the employer-employee relationship was the 
individual employment contract, express or 
implied, and a union had no legal standing 
to compel the employer to bargain col- 
lectively, even though the union represented 
a majority of the employer’s employees. 
More significant than that, the employer 
had the right, and usually the economic 
power, to make fairly certain that the union 
seldom controlled a majority; indeed, as late 
as 1917 we heard the United States Su- 
preme Court say, in the Hitchman Coal case, 
that an employer had “a legal and constitu- 
tional right to exclude union men from its 
employ.”* The key to this doctrinal pat- 
tern, as already suggested, was the theory 
that the operation of a business free from in- 
terference by others was an integral part of 
the private-property right. From this un- 
qualified premise concerning the right of 





1 Philadelphia Cordwainers’ case (Pa., 1806), 
Commons & Gilmore, Documentary History of 
American Industrial Society (1910-1911), Vol. 3, 
p. 59. 
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2 Hitchman Coal Company v. Mitchell, 245 
U. S. 229, 38 S. Ct. 65 (1917). 
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private property flowed all the other conclu- 
sions concerning employer prerogatives. 
The owner or manager of the business was 
“boss.” He decided what was to be pro- 
duced, where it was to be produced and the 
conditions under which it was produced. 
He set the prices and the wage rates. Few 
questioned these matters. Indeed, a ques- 
tion would be, and often was, answered with 
another: “How else could affairs be run on 
an efficient, businesslike basis?” 


Decline of Concept 


Along toward the end of the nineteenth 
century the eclipse of the concept began— 
slowly and very gradually, it is. true, but 
surely. We are interested here primarily in 
labor relations law, but can scarcely forego 
mentioning in this connection such other 
legislation as the Sherman Act, the Clayton 
Act, the Robinson-Patman Act, the Securi- 
ties Exchange Act and the Fair Labor 
Standards Act, enacted between 1890 and 
1938. Each in its own way had a draining 
effect on the reservoir of employer preroga- 
tives. Each established rules for the con- 
duct of business where before there were 
none, except the shadowy limits created by 
the common law and the absence of great 
economic power. 


One distinction should be noted, however, 
between the foregoing legislation and the 
labor relations legislation in which we are 
primarily interested. While siphoning off 
employer prerogatives, as did the labor re- 
lations legislation, the other laws were to a 
greater degree designed more directly in the 
interest of the general public. The proceeds 
of the Sherman Act, for example, were to 
go first to members of the consuming public 
—its direct beneficiaries, as it were—and 
collaterally to prospective businessmen, who 
would be advantaged by the greater eco- 
nomic freedom and opportunity which would 
result, it was thought, from enforcement of 
the antitrust law. 


Consider now the thrust of labor rela- 
tions legislation-—and we now refer to the 
Wagner Act as originally passed in 1935. 
Its direct beneficiaries were employee or- 
ganizations; employees themselves and the 
consuming public were to be advantaged 
only indirectly. At the very threshold of 
the Wagner Act, in its preamble, we meet 
with an attack on management prerogatives. 
We are told that the “denial by employers 


of the right of employees to organize and 
the refusal by employers to accept the pro- 
cedure of collective bargaining lead to 
strikes and other forms of industrial strife 
or unrest, which have the intent or the 
necessary effect of burdening or obstructing 
commerce. ...” We have seen that anti- 
union activities, including refusals to bar- 
gain, were formerly considered to fall 
naturally within the scope of management 
prerogative, on the theory that the private- 
property concept compelled, and efficient, 
productive enterprise required, such free- 
dom for employers. The Wagner Act chal- 
lenged that view. 


While the thinking behind the Wagner 
Act did not eschew the basic private-prop- 
erty premise, it disputed the conclusions for 
labor relations derived from that premise. 
It outlawed employer interference with em- 
ployee organizing activity,* and, more im- 
portant and more germane to the present 
subject, required employers to bargain in 
good faith with unions.‘ Before entering 
into a detailed analysis of the new rules, 
however, it is desirable to look back to the 
germinal thinking which lay behind the 
change in national policy; for no study of 
the present status of management preroga- 
tives can be either fruitful or complete with- 
out at least a brief consideration of the 
pressures which accounted for the new na- 
tional policy. Fortunately, these pressures 
can be approached conveniently by way of 
three relatively ‘brief statements in three 
great labor law cases. 


The first of these statements—first in im- 
portance, for our purposes, as well as 
chronologically—is, that of Mr. Justice 
Holmes (then of the Massachusetts Su- 
preme Judicial Court) in his dissenting 
opinion in Vegelahn v. Guntner® I. this 
statement, Holmes took issue with one of 
the basic tenets in the view that, whenever 
labor activity interfered with management 
prerogatives, employers had a legal right to 
ask the help of the courts in stopping the 
activity. This basic tenet, implicit in the 
general doctrines which have been referred 
to already, was that the American economy 
was then and should forever remain freely 
competitive and that combinations of workers 
would be inconsistent with and harmful to a 
freely competitive economy. Practically 
calling the whole view nonsense, Holmes 
thought it “plain from the slightest consid- 
eration of practical affairs, or the most 
superficial reading of industrial history, that 





’See 2 CCH LABOR LAW REPORTS (4th 
Ed.) { 3710. 
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*See 1 CCH LABOR LAW REPORTS (4th 
Ed.) 1 3010. 
5 167 Mass. 92, 44 N. E. 1077 (1896). 





free competition means combination, and 
that the organization of the world, now go- 
ing on so fast, means an ever-increasing 
might and scope of combination.” Such 
being the case, Holmes concluded, the only 
fair thing to do would be to permit the same 
combination among workingmen: 


“It seems to me futile to set our faces 
against this tendency. Whether beneficial 
on the whole, as I think it, or detrimental, 
it is inevitable, unless the fundamental 
axioms of society, and even the fundamental 
conditions of life, are to be changed. 


“One of the eternal conflicts out of which 
life is made up is that between the effort of 
every man to get the most he can for his 
services, and that of society, disguised under 
the name of capital, to get his services for 
the least possible return. Combination on 
the one side is patent and powerful. Com- 
bination on the other is the necessary and 
desirable counterpart, if the battle is to be 
carried on in a fair and equal way... . 


“If it be true that workingmen may com- 
bine with a view, among other things, to 
getting as much as they can for their labor, 
just as capital may combine with a view to 
getting the greatest possible return, it must 
be true that, when combined, they have the 
same liberty that combined capital has, to 
support their interests by argument, persua- 
sion, and the bestowal or refusal of those 
advantages which they otherwise lawfully 
control.” 


NE of the most curious facts about the 

foregoing statement is that it was made 
in 1896, six years after the Sherman Act was 
passed, setting the nation’s face against the 
very tendency toward capital combination 
which Holmes found both inevitable and de- 
sirable, and which underlay his approval of 
labor combinations. 


The second compressed account of the 
pressures which were to eventuate in the 
Wagner Act’s espousal of the cause of 
workingmen as against employers is that of 
Mr. Chief Justice Taft in the American Steel 
Foundries case.’ The Holmes statement was 
a beachhead, a first step toward recognizing 
a complete right of self-organization. The 
Taft statement gives the inevitable direction 
of the forces which organized labor would 
deploy and the inroads upon management 
prerogative which might be expected. It 
explained the reasons for organization by 
workers, indicated how far labor might be 
expected to go and then told how far labor 





could lawfully go as of 1921, the date of the 
opinion: 

“[Labor unions] were organized out of 
the necessities of the situation. A single 
employee was helpless in dealing with an 
employer. He was dependent ordinarily on 
his daily wage for the maintenance of him- 
self and family. If the employer refused 
to pay him the wages that he thought fair, 
he was nevertheless unable to leave the em- 
ploy and to resist arbitrary and unfair treat- 
ment. Union was essential to give laborers 
opportunity to deal on equality with their 
employer. They united to exert influence 
upon him and to leave him in a body in 
order by this inconvenience to induce him 
to make better terms with them. They 
were withholding their labor of economic 
value to make him pay what they thought 
it was worth. The right to comisine for 
such a lawful purpose has in many years 
not been denied by any court. The strike 
became a lawful instrument in a lawful 
economic struggle or competition between 
employer and employees as to the share or 
division between them of the joint product 
of labor and capital. To render this com- 
bination at all effective, employees must 
make their combination extend beyond one 
shop. It is helpful to have as many as may 
be in the same trade in the same com- 
munity united, because in the competition 
between employers they are bound to be 
affected by the standard of wages of their 
trade in the neighborhood. Therefore, they 
may use all lawful propaganda to enlarge 
their membership and especially among 
those whose labor at lower wages will in- 
jure their whole guild. It is impossible to 
hold such persuasion and propaganda with- 
out more, to be without excuse and mali- 
cious. The principle of the unlawfulness of 
maliciously enticing laborers still remains 
and action may be maintained therefor in 
proper cases, but to make it applicable to 
local labor unions, in such a case as this 
{a strike, together with picketing, against 
an employer], scems to us to be unrea- 
sonable.” 


The third statement, made by Mr. Justice 
Brandeis, dissenting in Truar v. Corrigan,’ 
heralds the era in which we now find our- 
selves. Much in the vein of the two pre- 
ceding statements, it goes still further. It 
deals realistically with the policy fluctua- 
tions which seem to be inherent in a society 
which accepts the fact of conflict between 
workingmen and their employers. It recog- 
nizes that the power struggle will for a 





* American Steel Foundries v. Tri-City Cen- 
tral Trades Council, 257 U. S. 184, 42 S. Ct. 72 
(1921). 
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7 257 U. S. 312, 42 S. Ct. 124 (1921). 
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long time be in quest of a stable, long-run 
equilibrium: 


“The employer has, of course, a legal 
right to carry on his business for profit; and 
incidentally the subsidiary rights to secure 
and retain customers, to fix such prices for 
his product as he deems proper, and to buy 
merchandise and labor at such prices as 
he chooses to pay. This right to carry on 
business—be it called liberty or property— 
has value; and he who interferes with the 
right without cause renders himself liable. 
But for cause the right may be interfered 
with and even be destroyed. Such cause 
exists when, in the pursuit of an equal right 
to further their several interests, his com- 
petitors make inroads upon his trade, 
or when suppliers of merchandise or of 
labor make inroads upon his profits. What 
methods and means are permissible in this 
struggle of contending forces is determined 
in part by decisions of the courts, in part 
by acts of the legislatures. The rules gov- 
erning the contest necessarily change from time 
to time. For conditions change; and, further- 
more, the rules evolved, being merely experi- 
ments in government, must be discarded when 
they prove to be failures.” (Italics supplied.) 


These, then are the doctrinal expressions 
of the origin, the means and the ends of the 
labor movement. They are the basic facts 
with which one has to deal in analyzing the 
status of management prerogatives under 
the Wagner Act, which almost completely 
reflected the drives and desires of the move- 
ment, and, to a great extent, even under 
the Taft-Hartley Act. 


Current Law 


For some time before the enactment of 
the Wagner Act in 1935, courts were of the 
view that workers possessed the right of 
self-organization. But what was a “right” 
only in the abstract, previously, became, by 
virtue of the Wagner Act’s protection, a real 
right—a right for the infringement of which 
punishment or remedial action was available. 
The Wagner Act gave workers and unions 
for the first time effective legal protection 
of their organizational activities. Of even 
more importance, it led to a tremendous in- 
crease in the economic, social and political 
power of unions. Between 1935, when the 
Wagner Act was passed, and 1947, when it 


was amended, union membership grew from 
3,728,000 to 15,414,000—after having dropped 
from 5,034,000 to 3,728,000 between 1920 and 
1935." What workingmen and their unions 
gained, employers lost. The gain was in 
real power, as well as in legal right. 


The essential character of the Taft-Hartley 
Act appears perhaps most clearly when 
considered in the light of these facts and the 
economic theories heretofore sketched. That 
act did not materially reduce the protection 
afforded employees from antiunion activities 
by employers; despite various changes in 
the rules of evidence applicable to unfair 
practice proceedings, it appears that the pro- 
tection against antiunion activities is as 
effective under Taft-Hartley as it was under 
the Wagner Act. The new act did, how- 
ever, establish rules which unions must ob- 
serve in Organizing campaigns—much as the 
Wagner Act did with employers—and, 
viewed in this light, has probably made 
the organizing of new employees less easy 
than it was under the Wagner Act.” If 
these conclusions concerning the Taft- 
Hartley Act are sound, possibly the greatest 
significance of the act lies in its braking 
effect on the expansion of union member- 
ship, with the slowing-down of the inroads 
upon management prerogatives made under 
the Wagner Act as a long-run goal. 


With these introductory remarks, we may 
turn to more particular attention to the 
scope of management prerogatives under 
current law. While one might write ex- 
tensively on this, it will be sufficient for 
present purposes to analyze the effect of the 
law upon the aspects of the employer-em- 
ployee relationship which seem most essen- 
tially to bear upon management prerogatives. 
These aspects may be categorized as the 
power over hiring and firing and the more 
general one of bargaining over wages, hours 
and other working conditions. 


Hiring and Firing 


As we have seen, employers were earlier 
thought to have a “legal and constitutional 
right” to deny work to union members, 
solely on the ground of union membership. 
This right was wiped out by the Wagner 
Act. For an employer to refuse to hire a 
man, to discharge an existing employee or 
even to treat one employee differently from 





* Handbook of Labor Statistics, Bureau of 
Labor Statistics (1947 Ed.), p. 130. 

*See 2 CCH LABOR LAW REPORTS (4th 
Ed.) 1 6025; NLRB v. Tappan Stove Company, 
16 LABOR CASES { 65,181 (CA-6, 1949); Eastern 
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Coal Corporation v. NLRB, 16 LABOR CASES 
65,240 (CA-4, 1949). 

See 2 CCH LABOR LAW REPORTS (4th 
Ed.) { 3850, and the same paragraph number 
in the Cumulative Index in the same volume. 








others on the job, essentially because of union 
activity, was made unlawful.“ Now, many 
activities whose basis of illegality lies in 
motive often go unpunished or unremedied 
where prosecution is left entirely in private 
hands and where the proof of unlawful mo- 
tive must be made before common-law 
courts, in which the rules of evidence are 
relatively strict. 


Mu of the effectiveness of the Wagner 
Act resulted from three facts intimately 
related to the foregoing observation: (1) The 
act established an agency for the prosecu- 
tion of the activities made unlawful, taking 
that burden away from private persons; ™ 
(2) the cases were tried before a “quasi- 
judicial” tribunal, the National Labor Rela- 
tions Board, in which the strict, common- 
law rules of evidence were not applicable; * 
and (3) the conventional courts were obliged 
to accept the findings of the NLRB and to 
enforce its remedial orders against employ- 
ers, if there was any reasonable evidence in 
support of the Board’s findings.“ With this 
sort of effective protection against employ- 
ers’ antiunion activities, it is not astonishing 
that union’ membership climbed as steeply as 
it did between 1935 and 1947. 


The union access of power and right had 
consequences which led to further inroads 
on employer prerogatives over hiring and 
firing. Not only did employers lose the power 
over the employment relationship implicit 
in the outlawing of antiunion activities, but 
the enhanced power and right of the unions 
erased almost all employer power over 
hiring and firing in substantial segments of 
some industries. This came about through 
the growth of compulsory-unionism con- 
tracts—contracts permitted by the Wagner 
Act and increasingly gained from employers 
because of the greater bargaining power of 
the unions. Thus, according to Bureau of 
Labor Statistics figures, thirty-three per 
cent of all workers covered by collective 
agreements in 1946 were subject to the 
closed shop, the most rigorous form of com- 





pulsory unionism.” Under the closed shop, 
the union practically controlled hiring. The 
employer ordinarily had only the power to 
reject applicants referred by the union. 
Ultimately, it usually had to hire a man 
brought forward by the union; and, subject 
to the Rutland Court rule under the Wagner 
Act,” the employer usually was forced to 
discharge workers who, for one reason or 
another, had lost their union membership. 
Undoubtedly one of the most striking ex- 
amples of migration of prerogative from em- 
ployer to union, based on the closed shop, 
is presented by the case in which a union 
drove an employer out of business.“ Con- 
trol of the labor market and closed shops 
with related employers were the means by 
which the union accomplished that end.* 


ie Taft-Hartley Act is most realistically 
viewed in this connection, perhaps, as a 
flank attack on the power of labor unions 
and a frontal attack on some of the union 
inroads on management prerogatives which 
were achieved through use of that power. 
The outlawing of union restraint or coercion 
of employees,” the prohibition of virtually 
all kinds of secondary strike and boycott 
activities,” the denial of organizing right to 
supervisors,” the enhanced protection of 
employer “free speech,”™ and some of the 
new rules concerning representation and 
elections "—all these, especially when con- 
sidered cumulatively, bear out the conten- 
tion of the T-H sponsors that the act was 
designed to “equalize” the power balance 
which had seemed to weigh so heavily in 
the unions’ favor under the Wagner Act. 
But with the power of unions as great as it 
had become by 1947, direct action with re- 
spect to certain matters was considered 
advisable. It was deemed necessary directly 
to prohibit those activities which seemed 
fatal to the traditional conceptions of a free- 
enterprise economy and of the powers, func- 
tions and responsibilities of employers in 

(Continued on page 76) 





11 On this subject generally, see 2 CCH LABOR 
LAW REPORTS (4th Ed.) { 4010-4100. 

® For a general picture of the administration 
of the NLRA, see 1 CCH LABOR LAW RE- 
PORTS (4th Ed.) {§ 2010; 2 CCH LABOR LAW 
REPORTS (4th Ed.) {| 5510. 

32 CCH LABOR LAW REPORTS (4th Ed.) 
1 5590, 6025. 

14 Toid., | 6025. 

% Handbook of Labor Statistics (1947 Ed.) 
op. cit., p. 133. 

%2 CCH LABOR LAW REPORTS (4th Ed.) 

| 4520, 4520.49, 4520.62. 
‘ 17See Hunt v. Crumboch, 9 LABOR CASES 
f 51,214, 325 U. S. 821 (1945). For a brief anal- 
ysis of this case, see 2 CCH LABOR LAW RE- 
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PORTS (4th Ed.) { 6304.06. 

1% See Allen Bradley Company v. Local No. 3, 
IBEW, 9 LABOR CASES { 51,213, 325 U. S. 797 
(1945). This case is analyzed in 2 CCH LABOR 
LAW REPORTS (4th Ed.) { 6304.04. 

See 2 CCH LABOR LAW REPORTS (4th 
Ed.) { 3850; references to current cases will be 
found in the Cumulative Index division at { 3850. 

» Ibid., | 5220; and see 1 CCH LABOR LAW 
REPORTS (4th Ed.) { 239-240. 

‘ 771 CCH LABOR LAW REPORTS (4th Ed.) 

1675. 

22 CCH LABOR LAW REPORTS (4th Ed.) 
| 3770, 5010, 5020. 

3 See, generally, 1 CCH LABOR LAW RE- 
PORTS (4th Ed.) 2505. 
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Congressional Action 


Senate and House have passed diferent 
versions of the proposed amendments to the 
federal wage and hour law. Both agree ona 
seventy-five cent minimum wage. Conferees 
are meeting to iron out differences. 
Major disputes hinge around the definition 
of production—whether to use “necessary” 
or “indispensable” to describe includable 
activities—and conferral of authority on the 
Wage and Hour Administrator to sue for 
unpaid wages. 

No action on Taft-Hartley repeal this year 
or next, House Labor Committee Chairman 
says. ... President Truman disagrees. 

Fair.employment practice legislation has 
been reported out of committee in both the 
House and Senate. .. . BUT no action is 
expected this year. 

Several resolutions in the House would 
create a committee to investigate the exist- 
ence of undemocratic processes in labor or- 
ganizations—referred to Committee on Rules. 

President should envoke national emer- 
gency provisions of the Labor-Management 
Relations Act in coal strikes—House Con- 
current Resolution 137 demands (referred 
to Committee on Education and Labor). 


State Legislation— 
Fair Employment Practices 


e@ The Legislatures of Kansas, New Jersey, 
New Mexico, Oregon, Rhode Island 
and Washington all dealt with Fair Em- 
ployment Practices. By House Joint Reso- 
lution Number 1, Laws 1949, (adopted 
April 5, 1949, and effective April 12, 
1949)... . Kansas created a temporary 
commission to be known as the “Kan- 
sas Commission Against Employment 
Discrimination.” The function of the 
Commission will be to study alleged 
acts of employment discrimination be- 
cause of race, creed, color, religion or 
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national origin and to make a report of 
such acts to the Governor and the Kansas 
Legislative Council on or before Octo- 
ber 15, 1950. The Commission is em- 
powered during its existence to receive 
and investigate complaints and hold 
hearings relative to discrimination in 
employment. ... The New Jersey “Law 
Against Discrimination” in employment 
has been amended by Chapter 11, Laws 
1949) approved and effective April 5, 
1949) to include provisions prohibiting 
discrimination in public accommoda- 
tions. . . . New Mexico enacted an 
“Equal Employment Opportunities Act,” 
designed to prevent and eliminate practices 
of discrimination in employment and 
otherwise because of race, creed, color 
or national origin. A Fair Employment 
Practices Commission is created under 
the new Act. The Commission will be 
in the executive department of the state 
government and is given full power to 
receive, investigate and pass upon charges 


of unfair employment practices. (S. B. 
45, Laws of 1949, approved March 12, 
1949, effective June 10, 1949.) ... The 


Oregon law (Chapter 221, Laws 1949, 
approved March 25, 1949, effective July 
16, 1949) intended to eleminiate dis- 
crimination in employment because of 
race, color, religion or national origin. 
The Act enumerates unlawful employ- 
ment practices and provides that a per- 
son aggrieved by any such practice may 
file a complaint with the Commissioner 
of Labor, who may investigate and try 
to eliminate the practice by conference, 
conciliation and persuasion. If these 
methods fail, the Commissioner may 
hold a hearing which may be followed 
by a cease and desist order against a 
guilty employer. The orders are enforce- 
able by court proceedings. The new 
statute repealed a prior law (Chapter 
508, Laws of 1947) which prohibited dis- 
crimination in employment, including 
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Little T-H Law 


© Delaware’s little Taft-Hartley law (enacted 


discrimination because of union mem- 
bership, by representatives of the state 
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or any of its political subdivisions... . 
The Rhode Island law (H. B. 539, Laws 
1949, approved April 1, 1949, effective 
July 1, 1949) is broad in scope and pro- 
vides for the creation of a Fair Employ- 
ment Practices Commission having power 
to deal with cases of discrimination in 
employment on account of race, color, 
creed, national origin or ancestry... . 
The State of Washington also enacted 
a comprehensive law designed to pre- 
vent and eliminate discrimination in 
employment because of race, creed, 
color or national origin. The law creates 
a State Board Against Discrimination 
in the executive department with full 
power to deal with all phases of the 
subject by investigation or by the issu- 
ance of complaints followed by hearings 
and cease and desist orders. (Chapter 183, 
Laws 1949, approved March 19, 1949.) 


* lias | 
1. 


A 


“ 





in 1947) was repealed in its entirety by 
HB I of 1949, 


Madison Act Repealed 


@ Missouri repealed its Madison Act (State 


Labor Relations Act) which was adopted 
in 1947 and followed the trend of the 
Taft-Hartley Act enacted by Congress 
in that year. The new law eliminates 
the former provisions for enforcemen: 
of collective bargaining agreements us 
well as those prohibiting jurisdictional 
strikes, sympathy strikes, seconJary 
boycotts, strikes against government, 
and any strike unless authorize! by a 
majority of the employees invclved at 
a secret election conducted under the 
auspices of the State Industrial Com- 
mission. (H. B. 20, Laws 1949, approved 
and effective October 14, 1949.) 


Restrict Alaskan Baby Sitters?—No Sir! 


These Alaskan high school youngsters are not going to be stepped on if 


they have anything to say about it. 


When they found out that a bill had 


been introduced in the legislature which would prohibit the employment of 
minors under sixteen during the hours of seven p. m. and six a. m., they 
got together, made posters and picketed the legislature until they received 
a specific exemption. As enacted, the Alaskan child labor law prohibits the 
employment of minors under fourteen except as newsboys, baby sitters and 
those in domestic service, and makes other minor exemptions. 
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Closed Shop 


© The closed shop and union security limi- 
tations contained in Chapter 195, Laws 
1947, were repealed by the New Hamp- 
shire legislature. The new law restored 
the provisions of Section 21 of Chapter 
212, Revised Laws of New Hampshire, 
which prohibited any person from com- 
pelling another person to enter into an 
agreement not to join a labor organiza- 
tion as a condition of securing or con- 
tinuing in any employment. (Chapter 
57, Laws 1949, approved and effective 
March 11, 1949.) 


Settlement of Labor Disputes 


®@ Several new sections have been added to 
Michigan’s State Labor Relations Act. 
It is now possible for a majority of 
employees who vote in a Board-con- 
ducted election to authorize a strike, 
whereas formerly it was necessary to 
have a majority of all employees in the 
bargaining unit. Payment of expenses 
of elections to settle jurisdictional dis- 
putes will now be made by the state 
instead of the contending unions. The 
Board may now hold an election at a 
place other than the employer’s place 
of business if it deems such action advis- 
able. In the case of a public utility or 
hospital, the election cannot be held 
until certain new settlement procedures 
have been complied with. (Public Act 
230, Acts 1949, approved and effective 
May 31, 1949.) 


Other Legislation 


@ Equal pay . . . Alaska, California and 
Maine have enacted equal pay laws. 
The Alaska measure (Chapter 29, Laws 
1949, approved March 7, 1949, effective 
June 6, 1949) provides that no employer 
may employ any female in any occupation 
at salary or wage rates less than the rates 
paid to male employees for work of 
comparable character or work in the 
same locality. . . . Under California’s 
law (Chapter 804, Laws 1949, approved 
July 2, 1949, effective October 1, 1949), 
discrimination in pay between males 
and females is prohibited. Differences 
in pay are permitted on the basis of 
seniority, skill, hours, duties or con- 
ditions of employment. A variation in 
pay between the sexes is not prohibited 
where provided for by a collective bar- 
gaining agreement between the em- 
ployer and a union recognized as 
employees’ bargaining agent. . . . Simi- 
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larily, the Maine law (Chapter 262, 
Public Laws 1949, approved April 25, 
1949, effective August 6, 1949) permits 
exceptions from the law’s application in 
cases involving reasonable differentia- 
tions except in sex. 


©@ Industrial homework . .. Maine has acted 


to prohibit certain types of homework 
and to require employers’ permits and 
homeworkers’ certificates for permitted 
homework. The law is to be admin- 
istered by the Commissioner of Labor and 
Industry, and compliance with its pro- 
visions may be enforced by equitable 
process and by criminal proceedings. 
Industries whose materials and prod- 
ucts are perishable are exempt from the 
application of the law. (Chapter 283, 
Public Laws 1949, approved April 26, 
1949, effective August 6, 1949.) 


e Interference with employment . . . An 


Hawaii law (Act 73, L. 1949, approved 
and effective April 26, 1949) prohibits 
the use of force or threats of force to 
prevent another person from engaging 
in any lawful work, lawfully leaving or 
entering any public or private place or 
exercising any other lawful right. 


@ Maximum hours . . . Motor vehicle me- 


chanics on a commission or partly com- 
mission and partly wage basis have been 
exempted from the North Carolina law 
limiting hours of employment to a 
maximum ten-hour'day. (H. B. 783, 
Laws 1949, ratified and effective April 
20, 1949.) ... The maximum workweek 
permitted in the case of females em- 
ployed in factories or workshops in 
Tennessee has been reduced from fifty- 
seven hours in any one week or ten and 
one-half hours a day to fifty a week 
or ten per day. Females employed in 
telegraph offices may work rp to fifty- 
four hours a week. The law provides 
for the suspension of such restrictions 
during national emergencies in the case 
of industries manufacturing supplies for 
the Government or public utilities. 
(Chapter 200, Public Acts 1949, approved 
and effective April 15, 1949.) 


® Mediation . . . California has amended its 


law which gave the Department of In- 
dustrial Relations the prerogative of 
mediating labor disputes at the request 
of either party to the dispute. The 
Department may now offer its services 
whenever a work stoppage is threatened. 
The amendment also makes Depart- 
ment records pertaining to labor dis- 
putes confidential with the exception of 
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arbitration decisions or awards which 
are to be made public. (Chapter 568, 
Laws 1949, approved June 7, 1949, effec- 
tive October 1, 1949.) 


® Medical exams ... Since January 1, 1949, 


seven states have passed laws making it 
unlawful for employers to require em- 
ployees to submit to a physical examina- 
tion unless the examination is provided 
without cost. The Massachusetts law 
(Chapter 241, Laws 1949, approved 
April 29, 1949, effective July 28, 1949) 
requires the employer to reimburse 
present or prospective employees for 
the expense of medicai examinations 
taken as a condition of employment 
when the physician making the examina- 
tion is designated by the employer... . 
The Maine law (H. B. 1306, Laws 1949, 
approved May 7, 1949, effective August 
6, 1949) forbids employers from charg- 
ing a fee for a medical examination 
which is a condition of employment. 
. . . Oklahoma’s law (H. B. 206, Laws 
1949, approved and effective June 6, 
1949) prohibits employers requiring em- 
ployees or prospective employees to sub- 
mit to a medical or physical examination 
unless the examination is provided with- 
out cast and unless the employee or 
applicant receives a copy of the ex- 
aminer’s report free of charge within 
thirty days of the examination. 
South Dakota employers are prohibited 
from charging employees with the cost 
of medical examinations or records re- 
quired as a condition of continued em- 
ployment. (H. B. 280, Laws 1949, 
approved March 9, 1949, effective July 1, 
1949.) . . . The Utah law which pro- 
hibited employers from charging appli- 
cants for employment or reemployment 
with the cost of physical examinations 
was amended to make it also unlawful 
to charge an employed person with the 
cost of a physical examination submitted 
to by him as a condition of continue? em- 
ployment. (H. B. 11, Laws 1949, ay. sved 
February 11, 1949, effective May 10, 
1949.) ... Both the Vermont (S. B. 26, 
Laws 1949, approved April 5, 1949, 
effective June 1, 1949) and the Wiscon- 
sin (Chapter 473, Laws 1949, approved 
July 12, 1949, effective July 17, 1949) 
laws prohibit employers from charging 
employees for the cost of medical ex- 
aminations required by the employer as 
a condition of employment. 


@ Minors in public exhibitions . . . Wis- 


consin minors may now appear in televi- 


® Union dues . 





sion broadcasts or as live or photographic 
models without procuring labor permits 
for such employment. (Chapter 267, 
Laws 1949, approved June 15, 1949, ef- 
fective June 19, 1949.) 


e Picketing . . . Hawaii has prohibited the 


picketing of homes. ... Also, its Steve- 
doring Industry Act has been amended 
to make it unlawful to picket any pier, 
dock, wharf, landing, warehouse or any 
other place where government opera- 
tions are being conducted and to ratify 
the Governor’s designation of the Board 
of Harbor Commissioners as the agency 
to administer the law. (Acts 3, 8, 9, 
Special Session Laws, 1949, approved 
and effective August 18 and August 29, 
1949). . . . Nebraska has outlawed 
mass picketing and made it unlawful to 
interfere with lawful picketing or to in- 
timidate strikers by threat of the loss of 
any right or condition of employment. 
Mass picketing was made a misdemeanor 
and was defined as any form of picket- 
ing which obstructs ingress to or egress 
from the premises, or in which there are 
more than two pickets at any one time 
within fifty feet of an entrance or of any 
other picket or pickets. (L. B. 415, 
Laws 1949, approved May 13, 1949, ef- 
fective three months after adjournment 
of the Legislature.) 


e Suits by and against labor unions 


Hawaii labor and employer associations 
may now sue and be sued in their com- 
mon name. (Act 4, Special Session 
Laws, 1949, approved and effective 
August 20, 1949), 


e Traveling theatrical productions . . . Ohio 


has authorized the issuance of special 
age and schooling certificates permitting 
the employment of minors under eighteen 
in traveling theatrical productions, profes- 
sional concert tours, or persona! appear- 
ance tours as professional motion picture 
stars, provided that such employment 
is carried on under specified conditions. 
(S. B. 330, Laws 1949, approved July 
7, 1949, effective October 6, 1949.) 


. A Colorado law (S, B. 
52, Laws 1949, approved and effective 
May 20, 1949) provides that the Act re- 
lating to wage assignments is not op- 
erative to prevent the check-off of union 
dues by an employer for his employees 
provided that they have entered into an 
agreement to that effect. Formalities 
pertaining to assignments in general do 
not apply to this type of authorization. 
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CAN WE HAVE LABOR PEACE? 


By L. METCALFE WALLING 


BOTH MANAGEMENT AND LABOR MUST REALIZE THEIR SOCIAL 
RESPONSIBILITY, THEIR POSITION OF TRUST—IT IS NOT JUST A 
MATTER OF HIGH PROFITS OR HIGH WAGES— 


AN we have labor peace? - This is the 

question on everyone’s lips. The ques- 
tion is being asked petulantly, plaintively, 
pathetically, hopelessly, optimistically, but 
certainly justifiably. The spate of strikes 
in the last few years, particularly in the 
reconversion period since the war, has im- 
pressed. the public more by their spectacular 
nature and broad scope than by their num- 
ber—although that is not an inconsiderable 
figure. It was, of course, to be expected 
that the normal disputes, grievances and 
psychological attitudes which were kept 
below the surface in wartime would rise to 
the top with the removal of the variety 
of lid-sitting restraints, ranging from the 
individual and collective patriotism of the 
workers, whose sons and husbands and 
brothers were being killed by a common 
enemy, to pressure in the form of public 
opinion or governmental machinery based 
on a treaty of peace between labor and 
management—a treaty recognized then, as 
it should be now, as only an armed truce. 


It is not cynical to state that what has 
happened was to be expected. The surprise 
is that so many people did not expect it 
and acted as though both labor and man- 
agement would indefinitely adhere to what 
was, at worst, compulsory arbitration or, 
at best, voluntary waiver of long-estab- 
lished positions and cherished claims. The 
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physical strain from long hours, heavy 
managerial responsibilities and the psycho- 
logical letdown when the job of concluding 
the fighting was accomplished were bound 
to contribute to;the desire of the worker to 
“go fishing” and of management to recoup 
some of the prerogatives which it considered 
it had waived only temporarily during the 
common effort to outproduce the totali- 
tarians—an effort. almost staggering in its 
impact and success. 


I do not mean to minimize the economic 
cause of strikes—among others, alarm at 
ithe constantly rising cost of living and a 
deadening feeling of insecurity and uncer- 
tainty, which is like a pall over our workers, 
and which is spreading its apprehensions 
even to management. It is the objective 
of this article, however, to analyze not the 
merits of the wage and other demands 
being made, or the justification for their 
resistance, but the atmosphere in which 
they are being made and the tools which 
are being sharpened or re-examined in the 
storage room (all too often filled with 
worn-out or unsuccessful discards) to 
“solve” the labor problem. 


To return to our basic question: Can 
we have labor peace? The answer is simple 
and quick—so simple and so quick that 
we are suspicious. Yes, if we are willing 
to pay the price, and if we are willing to 
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define “peace” as the soulless, unfree exist- 
ence which our recent totalitarian enemies 
and, to a large degree our current (and I 
hope permanent) Communist friends in 
Russia have found successful. No large 
group of Americans wants, I think, that 
kind of labor peace; yet the clamor to “do 
something about labor” is unconsciously 
geared to that end. Advocates of such a 
policy are blithely unaware that they would 
also be “doing something” about manage- 
ment which they little intend and would 
be the first to deprecate. 


All this does not mean that we must 
fold our hands and do nothing, letting 
the slugging go on—although, as a matter 
of fact, the slugging is nearly over, and 
the contestants, having almost exhausted 
their boxing instincts for the moment, have 
shaken hands, each boxer being in good 
condition, with nothing worse than a pur- 
plish eye to show. Perhaps it would be 
more accurate to describe their facial dam- 
age as a “black eye,” as far as many of 
the audience, the public, are concerned. No, 
there are many things to do and, most 
significantly, many more things not to do. 


One of the first is not to lose our heads. 
Too many people here and abroad are 
hoping we will make just that mistake. 
If we attempt to shackle free men—our 
fellow citizens—we not only have removed 
the possibility of the kind of labor peace 
we want to see, but have driven a long, 
hard nail into the coffin lid of the kind of 
society the overwhelming majority of Amer- 
icans want to live in. 


There is another equally simple and 
equally direct solution to the “labor prob- 
lem”; and this one, unlike the other, will 
work. The only difficulty is that we won’t 
try it. This is the application of the 
brotherly love of Christ and the Sermon 
on the Mount. I said that it was “simple 
and direct”; and you will not deny me 
those adjectives, even as you smile at my 
naiveté. I agree, of course, that the strug- 
gle of capital and labor no more can be 
isolated from the stream of all our social, 
economic and human problems than can 
brotherly love solve them if not applied to 
all of these problems. There is, however, 
even in the absence of the universal ap- 
plication of brotherly love to human rela- 
tions, an opportunity and an obligation 
to think of the effect of our action, not 
only on the other “side” in the economic 
struggle, but on the helpless bystander, 
the public, our fellow citizens and feilow 
human beings. 


14 


‘ to affirm what everyone knows: 


In years gone by both labor and manage- 
ment have committed sins of callous dis- 
regard of the public, of each other and of 
their own self-respect. It is unfortunate 
only that labor, the more recent offender 
in the public eye, has refused to take steps 
to improve its shortcomings—steps rela- 
tively easy to take—and so has brought 
down upon itself and all of us the possible 
impact of controls which are far-reaching 
in their pattern. Labor did not learn the 
lesson from business, which a decade ago 
failed to put its house in order quickly 
enough; and labor cannot expect to be 
any more immune from public-displeasure 
than business was. 


I have not space here to plead, except in 
passing, for the Golden Rule in labor rela- 
tions. But I do want at least to suggest 
that without it we cannot have the funda- 
mental answer to the question, an answer 
of a sort we really will accept. There is no 
royal road to labor peace short of that of 
totalitarianism; and it may not be pre- 
mature, as we face the large-scale extinc- 
tion of human beings in wide areas through 
the failure to apply brotherly love in our 
international relations, to ask the bargainers 
on both sides to come to the council table 
with a sense of consideration for the dignity 
and the integrity of one another, as they 
try to decide, as free but self-disciplined 
human beings, what the economic system 
will permit at any given moment. 

In the meantime, one should be neither 
foolishly optimistic nor blatantly pessimistic 
about what can be expected. To say that 
labor peace in the ultimate sense is not 
going to be realized in our time is merely 
that not 
enough people are yet motivated by the 
highest moral teachings of every religious 
faith. It does not mean that we cannot 
do better than we have done. What im- 
mediate steps can we take? 


Role of Government 


First of all, we can recognize that the 
primary obligation of labor and manage- 
ment to get on with each other rests on labor 
and management themselves. It most de- 
cidedly does not rest on the government. 
Most of us give at least lip service to the 
premise that the role of government in 


‘ economic affairs should be as smal] as is 
consistent with its responsibilities to be 


an umpire—to represent all of us by pro- 
tecting those human rights which are fun- 
damental and common and to intervene in 


the economic system only to provide for 
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fair play and, insofar as possible, equality 
of opportunity for all of us to live out our 
lives in accordance with our peculiar en- 
dowments. If-we accept this premise, then 
government should do no more than equalize 
the rights of both labor and management 
and assist them through mediation, con- 
ciliation and, if requested, arbitration. 


That is, in fact, the theory of much of 
our existing labor legislation; to provide 
a common minimum wage for the least 
skilled and most disadvantaged workers; 
to give employees equivalence of bargaining 
power through combinations to pursue a 
common end in relations with their em- 
ployers; to provide them with subsistence 
wages in the event of unemployment, old 
age, sickness or injury on the job. 


Insofar as conditions have outstripped 
this sound government policy and have 
fostered inequality, legislation can be justi- 
fied. I see no reason, for instance, why 
employees dealing through unions should 
not be held to their contracts as closely 
as employers are held. Stability of rela- 
tions or of economic conditions in general 
is not promoted by allowing either party 
to any contract, whether it be a labor 
contract or any other type, to welch on it. 
We do not permit it elsewhere in the law. 
Why should we permit it in the field of 
labor? If an improvident contract has 
been made, or conditions have not been 
foreseen, then experience will be gained for 
the next time. It is better for the parties 
ta make a less comprehensive contract, not 
embodying requirements which may have 
unanticipated results, than to go back on 
their word. Another simple way out of the 
dilemma is to provide for reopening under 
certain conditions. 


These are details. The principle is that 
free men freely enter into an agreement 
and must honorably abide by it. Only in 
that way are they really free. To say that 
they must refrain from strikes or from 
lockouts because they agreed to do so is 
not “dictation” or “involuntary servitude.” 
It is the free act of civilized human beings 
who agree to apply law and not license to 
their relations. 


Frivilege of Striking 


To prevent employees, as a general prop- 
osition, from striking when they have made 
pO agreement not to strike during the life 
of a contract is “dictation” and “involun- 
tary servitude.” Apart from the fact that 


Labor Peace 


this kind of coercion is repugnant to Ameri- 
cans and is bound to defeat its own ends 
of continuing production and uninterrupted 
functioning of the economic machine, it 
ists serious moral defects. It ignores the 
essential dignity of every human being and 
his privilege not to sell his labor if he 
chooses to refuse. This is so well settled 
in our mores that it is not begging the 
question to assert it. 


On the other hand, society, in return 
for the protection of this privilege (I prefer 
this word to “right”), can, it seems to me, 
reasonably ask an employee, under certain 
narrow conditions, to forgo temporarily 
the exercise of this privilege. These condi- 
tions arise in those few situations where 
the public health and safety would be im- 
periled if a strike took place without even 
greater attempts to prevent it than in the 
ordinary labor dispute and after a reasona- 
ble period to exhaust mediation, concilia- 
tion and arbitration. In return for this 
self-denial on the part of the workers in 
industries like public utilities and trans- 
portation, society must take particular pains 
to provide alternative methods for workers 
to obtain their legitimate objectives in place 
of unrestricted freedom to strike. 


I admit the inconsistency and illogic of 
this position. Why not provide the sqgme 
alternatives for all workers? The answer 
is that we have been unable, so far, to 
develop these alternatives quickly and satis- 
factorily enough to deal with all disputes; 
that greater suffering and damage to the 
economy may be done in the failure of 
power lines than in the closing of a pro- 
ducer of luxury items; and last, that we 
ought to regard the whole approach as 
experimental. It may work out in practice 
no more successfully than would a total 
ban on all strikes; but the consequences of 
national tie-ups in these restricted occupa- 
tions in which strikes weuld imperil na- 
tional safety and health are so serious, and 
cause so much suffering to the community 
as a whole, that I, for one, would be 
willing to give the system a trial. Further- 
more, the history of unions in these in- 
dustries shows a much greater sense oi 
self-discipline, restraint and community ob- 
ligation, and this bodes well for the success 
of the experiment. 


Obligation of Community 


In all the rest of the field of labor rela- 
tions, the community’s obligation extends 
to seeing that the economic and _ social 
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conditions which lie at the base of strikes 
are corrected as far as possible. Too often 
we forget that strikes are usually last, 
desperate resorts when all else has failed. 
The strikes in which “strong” unions are 
merely trying to “throw their weight 
‘around,” or in which racketeers are trying 
to hijack employers, are small in number, 
and are the significant exception, not the rule. 


Apart from the purely economic causes 
of strikes, such as wage disputes, are griev- 
ances of various kinds and union fear of 
insecurity. We must never forget that in 
this country unions, although older than 
our Constitution, have only in relatively 
‘recent times attained status and general 
recognition as respectable and accepted 
social forces in the community. Needless 
to say, even today this is not everywhere 
true. Like all parvenus, many unions are 
suspicious, bear chips on their shoulders, 
fear that they won’t be accepted for what 
they are, and constantly feel the need for 
asserting themselves. It is more than a 
historical accident that this country alone 
among ‘he industrial nations found it nec- 
essary to write into law the right of collec- 
tive bargaining. In other countries it has 
long since been taken for granted. 


Closed Shop 


Although today the acceptance of unions 
is widespread, and most employers recog- 
nize that unions are here to stay, there is 
little doubt that the closed shop—so pecu- 
liarly an American phenomenon—has been 
fought for in some form or other, such as 
union shop or maintenance of membership, 
because of the insecurity many unions feel. 
The present drive of many employers, both 
in bargaining and through supporting legis- 
lation to abolish the closed shop, now 
accomplished in the Taft-Hartley Act, has 
not persuaded the unions that fundamental 
acceptance of unions is increasing, or that 
they were wrong in seeking the closed shop 
as the best guarantee of their continued 
existence. Employers have been handicapped 
in arguing against the closed shop on 
the ground of its depriving a. worker of 
his freedom of choice of jobs, or even of 
his right to a job, by their obvious lack 
of third-party objectivity, even where their 
convictions may have been unbiased by 
their own involvement in the question. 
So long as the closed shop is not uni- 
versally required by law—and we shall 
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probably never see that—the argument that 
a man is deprived of his livelihood by the 
closed shop loses its force when one re- 
minds himself that the right to work is 
not a right to work in any particular shop, 
and that workmen are still free to leave 
their jobs for work where the conditions 
appeal to them more, as many of them 
frequently do. 


Democracy in Unions 


If, then, we are not to require the closed 
shop universally as a condition of work, 
why should we universally prohibit it as 
a condition of work? Why not let the 
parties themselves decide mutually the con- 
ditions under which they will work in a 
joint venture as employer and employee? 
Why should we say that this is not a 
legitimate subject of collective bargaining 
but that wage scales are? Why not let an 
employer agree to a demand for a closed 
shop if he wants to do so? Many em- 
ployers have freely agreed to such demands, 
and feel that these agreements have stabi- 
lized their labor relations and created more 
responsibility in the bargaining unions. 
Why not even let a union strike for the 
closed shop if it has been certified as a 
bargaining representative of a majority of 
the workers? Why not let democracy play 
its role in the union by letting a majority 
decide whether the closed shop should be 
asked for and whether it is important 
enough to strike for? The minority which 
loses out should not object to paying its 
share of dues, which are used to further 
the aims of all the workers, frequently 
including benefits of various kinds—sick 
benefits, relief and pensions. 


If the consciences of members of this 
minority refuse to sanction union member- 
ship, then these workers should be willing 
to stand up for their principles and seek 
work under nonunion conditions. Per- 
sonally, I believe that the closed shop 
demand is frequently the result of union 
weakness rather than strength, and that 
in time it will disappear automatically from 
the American industrial scene, as it has 
disappeared in England and in Continental 
countries. But, in the meantime, is ma- 
jority rule, which interferes with individual 
and minority rights, as it always does, so 
unsound in this field, unlike others, that it 
should be overridd2n in the public interest? 


This brings us to the question of de- 
mocracy in unions and the honesty of 
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anion conduct of their internal affairs. 
The abuses and policy lapse from fair play 
for the dissenter from union policy and 
from financial integrity of officers have 
been well publicized. The unions, I believe, 
have been seriously remiss in not putting 
their own house in order. They have only 
themselves to blame for allowing the con- 
tinuance of practices which cast disrepute 
on the whole labor movement. It is no 
answer that corruption, tyranny and lack 
of democracy are to be found elsewhere, too. 


Granted the disease, is public regulation 
the remedy? Whose funds are being mis- 
used? Not public monies, but private funds 
contributed in the form of dues and assess- 
ments by Americans banding together for 
what we recognize as a legitimate public 
purpose. Is the misuse of these private 
funds, admittedly a grievous wrong to the 
members who contributed thgm, an indication 
of inequaiity of status with the employer 
before the law? Hardly. The remedy for 
these wrongful acts is indictment where a 
crime has been committed and civil action 
by union members, as well as more careful 
use of the elective process and greater 
vigilance in selecting and checking those to 
whom funds are entrusted. In the case of 
bulldozing tactics and the stifling of opposi- 
tion to “the slate,” more democracy and safe- 
guards from tyrannical administratiion of 
union affairs will be more effective than a 
detailed code prescribing the internal con- 
duct of unions. 


Union Loyalty 


I see every teason why the so-called 
“fair practice” acts preventing various 
forms of discrimination should apply to 
unions just as to employers; after all, a 
union is different from a country club. I 
see every reason, however, why a union 
should not be required to lose its status 
under the Labor Management Relations 
Act merely because it has a Communist 
officer or to guess at its peril whether it 
may have an officer who is merely sus- 
pected of Communism. I dislike the “all- 
or-nothing” fallacy and the technique of 
reductio ad absurdum, but it is not a long 
step from proscribing unions with Com- 
munists to proscribing those with Jews or 
Catholics or Protestants or women or Re- 
publicans or Democrats. That these are 
ridiculous extremes which would never be 
adopted does not reassure me. It is not the 
business of the government to apply a 
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political test to the makeup of a union or 
to a corporation. We rightly let the Com- 
munist Party, thought by many of us to 
be working for the overthrow of our gov- 
ernment itself, legally exist, as almost every 
other country lets it exist. Apart from 
principle, we should have learned by now 
that false ideologies thrive underground 
or in the role of martyrs as much as early 
Christianity did. 


What I am saying is that the unions 
can—and, in my opinion, in most cases 
eventually will—clean their own Augean 
stables of the Communists; and even if 
they do not, it would be a fundamental 
and far-reaching error for the government 
to do so. The delay in correcting bad 
internal situations in some unions—it ought 
not to be necessary to remind readers that 
it is “some” and not “all” unions—will not 
characterize the anti-Communist drive which 
is one of the liveliest demonstrations of 
union vigor today. Not only are most 
unionists as disgusted with the boring 
from within and the immoral technique of 
the Communists as are the rest of us 
Americans, but the very prestige and lead- 
ership of many union officials are jeopard- 
ized so long as the Communists have a 
strong influence. These are strange induce- 
ments to clean house. 


Jurisdictional Strikes 


I had been hoping that the unions would 
cease the antisocial and illegal practice of 
striking for the express purpose of com- 
pelling an employer to violate the law by 
refusing to deal with a rival union which 
has been duly certified by the National 
Labor Relations Board. I had been hoping 
that the jungle of jurisdictional disputes 
would be cleared by labor itself. Certainly 
nothing is more unfair to an employer who 
is honestly dealing with one union than 
to be squeezed between the two millstones 
because a rival union claims jurisdiction 
over some or all of his employees. Equally 
certain it is that nothing has so antagonized 
a friendly and tolerant public as has labor's 
continued use of the jurisdictional strike, 
despite some efforts, such as those in the 
AFL building trades plan, to solve it, unless 
it be the secondary boycott involving the 
employer who is as innocent as he is igno- 
rant of the cause of a dispute in some other 
plant,. perhaps across the continent. The 
secondary boycott must be regarded as an 
obsolete, weapon in the labor struggle. In 
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a simpler economy, in which conditions 
were more localized and responsibility was 
more direct and assignable, it might have 
been justified where union bargaining power 
generally was weak in comparison with 
that of employers. Today we have, to 
recognize that the secondary boycott, ap- 
plied without discrimination, is outdated 
and must be banned by labor itself or, if 
not by labor, by law. 


Free Speech 


What about the other curbs which are 
being discussed? Are they in the public 
interest? I do not see how anyone can 
object to a tighter requirement on the 
National Labor Relations Board, now 
written into law, to continue its somewhat 
more liberal policy in the interest of free 
speech by allowing employers to discuss 
unionism and their labor relations with 
their employees so long as there is no direct 
threat or coercion. The average American 
employee has long since passed the coddling 
stage, and can be safely exposed to the 
peril of ideas—employer ideas, as well as 
those in general circulation. I have too 
much respect for him to think he has to be 
protected in cotton batting so that he will 
not make a mistaken choice among the 
ideas competing in the market place. In 
any event, he should have the uncoerced 
freedom to make his own selection. It has 
been a little ridiculous that an employer 
suddenly had to cease having normal human 
relations with his employees because the 
talk about their mutual working problems 
might involve a violation of the Labor 
Management Relations Act. I agree that 
many employers have unnecessarily leaned 
over backwards; but, rightly or wrongly, 
they have often felt less free than they 
should feel to talk man to man with their 


employees. This can easily be corrected 
without sanctioning the intimidation of 
employees. 


Should those who do not want to join 
unions be “protected” from those who want 
them to join? Yes, from physical threat 
or the kind of duress or coercion the 
common law has always talked about; no, 
from pressure in the form of exposure to 
ideas, pamphlets and organizing campaigns. 
The unions should, of course, have the 
same freedom to sell their wares as those 
who offer a different brand have. The 
salesman should not be inhibited or the 
prospect “protected,” any more than we 
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try to protect by law people who are 
harassed by overzealous life insurance 
salesmen. Employees should not be clubbed 
into unions or threatened with violence 
to their families, any more than they should 
be clubbed by employer goon squads or 
thrown out of jobs because they join a 
union. Picketing ought to be conducted 
peaceably and in reasonable numbers, so as 
to advertise the issue in dispute but not 
to prevent public access to public rights of 
way or an employer’s access to his own 
premises. Where these infringements of 
common rights of all citizens are allowed 
to exist, they are serious indictments of 
local law enforcement. 


Royalty Payments 


Should royalty payments be permitted? 
Why should not*a union persuade an em- 
ployer to agree to set up a joint welfare 
fund or, for that matter, one administered 
solely by the union? What is the antisocial 
objection, for instance, to the coal industry’s 
setting up such a fund for the victims of 
its inherently dangerous working condi- 
tions? And why should not the public pay, 
in part, at least, for the appalling loss of 
life in this basic industry, even though it 
can never adequately compensate for the 
lives lost or bring them back into being? 
This is a part of the price to be paid for 
having coal. There seems to be a blithe 
assumption that this proposal is simply for 
the greater glory of John L. Lewis, and 
undoubtedly that shrewd tactician has not 
failed to exploit his achievement—as he 
will not fail to exploit others. But one 
cannot lightly dismiss the aggravated prob- 
lem in the coal industry by fobbing it off 
on Lewis’s ambitions. Such a fund is only 
another form of wages, such as unemploy- 
ment compensation taxes or holiday pay, 
and should not be treated with awe as a 
thing apart. Let it be bargained for in the 
market place, just as any other form of wages. 


It is perhaps regrettable that one in- 
dustry should take the lead instead of 
having a common welfare policy for ail; 
but I have rever been impressed by the 
argument that no one should take the lead, 
but that all should wait until the entire 
front of the phalanx can move simultane- 
ously. That certainly is not the way we 
have made progress in this country, either 
socially or industrially. If the coal in- 


dustry wants to take steps to provide a 
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welfare fund which its special hazards may 
justify and which might be superfluous in 
other industries, should the government 
say it nay because it is not prepared to 
do the same for all industry? Or should 
it say that social policy prohibits payment 
of this particular form of wages because 
union leaders may misuse them, even though 
admittedly a bargain between employer and 
employee to pay the same amount in straight 
wages would be interfered with in no way? 


Collective Bargaining 


This is illustrative of the picayune ap- 
proach of so much contemporary thinking 
which deals in a helter-skelter way with 
surface manifestations and symptoms in- 
stead of with root causes. Even more 
depressing is that it is also illustrative of 
the increasing tendency to interfere with 
the untrammeled play of collective bargain- 
ing where it is not contrary to the public 
interest, and of the urge of government to 
intervene in the affairs of men where no 
public issue is involved. 


But the advocates of rigid requirements 
say: “It allesounds very well to leave these 
matters to collective bargaining, but the 
trouble is that the employer is frequently 
met with a take-it-or-leave-it attitude and 
the union’s refusal to bargain.” I think 
this attitude is less general than people 
are apt to believe, and that it arises partly 
out of the fact that many employers are 
just learning to bargain collectively and 
are less experienced than their counterparts 
on the other side of the table. Employers 
take much too seriously issues which are 
often thrown in with the union demands 
for good measure, which are not expected 
to be granted and which might even em- 
barrass the union if they were granted as a 
good talking point would be removed from 
next year’s negotiations. Undoubtedly, on 
the other side, there is often equal inex- 
perience; the union sometimes unwisely 
raised issues from which an inexperienced 
negotiator does not know how to recede, 
or about which the union takes a stone- 
wall attitude. These are symptoms of the 
immaturity of our industrial relations, and 
are not alarming. In any event, whatever 
the cause, refusal to bargain on the part 
of either side is indefensible and no objec- 
tion can be made to add the obligation on 
the employee to the one now on the em- 
ployer, whether or not it is superfluous. 
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Government Seizure 


And now we come to the last resort 
remedy—government seizure. “Despite its 
deceptive simplicity and seductiveness as 
a method of dealing with recalcitrants, I 
am not yet ready to urge its adoption as 
a permanent technique. It is a drastic 
remedy which confesses the breakdown of 
voluntaryism and collective bargaining, and 
it is a very short step to government 
ownership and control. Frequently its ad- 
vocates are not limiting its suggested ap- 
plication to a few key industries—serious 
enough though that would be—but are 
extending it to any case where bargaining 
seems to break down. Although the 1947 
telephone strike was nation-wide in effect, 
was of the utmost gravity, and caused 
uncounted losses to companies, workers 
and the public, we lived through it—as, of 
course, we would have lived through gov- 
ernment seizure. In fact, we have lived 
through that with the railroads—and note 
that the Brotherhoods have suggested con- 
tinued government operation. As long as 
we accept the prémise of private enterprise 
—even though heavily “affected with a pub- 
lic interest,” as we lawyers say—then gov- 
ernment seizure of private property, albeit 
widely owned as in the case of the telephone 
industry, is, regardless of the merits of the 
controversy, not only a small step from 
public ownership but an admission of the 
bankruptcy of private enterprise. With all 
the faults of our system, I am not prepared 
to make that admission, take that step or 
concede that the pressure of events forces it. 


Wartime Measure 


Government seizure is justifiable in war- 
time—although, wisely, it was used most 
reluctantly even then—but not in peace- 
time. No fundamenta! issue is settled by 
seizure. There is merely an interregnuin, 
a breather when service is restored or con- 
tinued, but no settlement of the issues. 
The government should not, holding an 
upraised club, dictate the terms of a set- 
tlement by forcing terms on management 
with a “take-it-or-leave-it” attitude where 
it cannot guarantee sales or returns, or on 
labor by a “work-or-else” order. The trouble 
with remedies is that they will be used. 
If the government has the power of seizure, 
someone will want it used. It will be to 
someone’s interest to have it used. Pres- 
sure will be applied to short-cut bona fide 
bargaining and to provoke a seizure situa- 
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tion. During the war the United States 
Conciliation Service found itself short-cut 
constantly by parties who wanted the dis- 
pute certified to the War Labor Board 
without exhausting conciliation, and the 
Board itself had to adopt procedure (in 
self-defense) to limit its cases because the 
disputants almost always wanted to go to 
the Board on appeal. In a judicial system 
this is as justifiable as it is understandable; 
it is no valid argument against our institu- 
tion of a Supreme Court to say that the 
Court should not exist because people will 
want to use it. 


The settlement of labor disputes, how- 
ever, is different. Here not legal principles 
and rights, as in a justiciable controversy, 
but economic pressures and maneuvering 
are at the core of the matter. The less 
“legalistic” and more haggling—if I am 
not expressing it too crudely—we make the 
conciliation and bargaining process, the 
sounder it will be. Here we should not 
cite precedents, but should settle cases and 
keep as many as possible on a local and 
trivial basis. To allow goyernment seizure 
reverses this desirable tendency and en- 
courages intransigence, delay and provoca- 
tion to the seizure point, with the hope 
that one side or the other will somehow 
gain in the process—and it need not always 
be labor, as is commonly assumed. One 
can easily imagine a government unfriendly 
to labor freezing a wage status quo 
which an employer was having difficulty 
in holding in the face of labor demands. 


I have been able to discuss only some of 
the more obvious aspects of our present- 
day labor relations; but to my mind these, 
and others I might equally well have selected, 
point clearly to the desirability of encour- 
aging more rather than less direct dealing 
between management and labor, and less 
rather than more government intervention, 
except by way of conciliation, mediation 
and the use of its good offices. 


Immaturity in Industrial Relations 


Labor peace will not be obtained by the 
use of a formula, no matter how ingeni- 
ously forged. It cannot be bought at a 
price we can afford to pay. We are ex- 
periencing growing pains in our industrial 
relations, which, paradoxically, are imma- 
ture in relation to those of many countries 
whose industrial technique is antiquated 
in comparison with otrs. After all, his- 
torically, we have always lagged in matters 
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of social security, workmen's compensa- 
tion, health protection and other measures 
which are long-standing practices in coun- 
tries which are, production-wise, our in- 
feriors. Despite this, we have twice come 
fairly close to saving the world from tyr- 
anny through the same team of management 
and labor we are now so flippantly damning 
with a “plague-on-both-your-houses” atti- 
tude. We have produced with this team 
more goods per person (not that that is a 
criterion of civilization) than has any other 
country. 


It is‘ part of this gift of ours and of our 
immaturity that we are impatient, that we 
can’t wait. Overcoming obstacles is a na- 
tional pastime, but let us not put obstacles 
in the way when they are not there natu- 
rally. Let us not forget that Britain in 
wartime was faced with serious strikes, but 
did not treat them hysterically. Let us 
remember that we are deaiing with human 
beings and not with machines, and that the 
response of human beings to stimuli varies. 
Let us take over into the field of labor 
relations, which are nothing more than 
human relations, the theory and practice 
of constant improvability which we apply 
in our mechanics, but let us not scrap the 
fundamental blueprint of voluntaryism and 
equality of treatment of both labor and man- 
agement by the goyernment and by the public. 


Golden Rule 


Both management and labor must be 
increasingly aware of their social responsi- 
bility and their positions of trust. It is 
not just a matter of high profits ot high 
wages regardless of the consequences. To 
consider the effect of our action on the 
other fellow is the twentieth-century lan- 
guage for translating the Golden Rule. 
Labor peace, in any absolute sense, is not 
just around the corner; but our effort to 
live together, with an honest intent to 
respect our fellow human being and his 
motives, may encourage the other fellow 
(of course, we need no encouragement of 
ourselves) to respect our motive and, even 
to substitute a motive worthy of our re- 
spect. In any event, it is bound to lessen 
those frictions which are inherent in the 
economy but which need not grow into 
major strife. The point is not to deny 
that there are frictions or disagreements, 
but to recognize that they are as char- 
acteristic of human beings who happen to 
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be negotiating working conditions as of 
those deciding foreign policy or arguing at 
home about how to bring up the children. 
Labor and management are people. It is 
people who can apply the Golden Rule— 
not autontatons, or symbols, or abstrac- 
tions. Peace, as we like to use the word, 
is not possible; but living together in a 
fairly adequate accommodation of our con- 
flicting attitudes is. We are doing it every 






day, but like the Bourgeois Gentilhomme 
who suddenly discovered that he had been 
talking prose, we have been accommodating 
ourselves to one another all the time, with- 
out stopping to realize it. If we do not 
expect the millennium but try to live from 
day to day with honest respect for our 
differences and for one another, the millen- 
nium may come sooner than we think. 


[The End] 
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EDITORIALLY SPEAKING 


“If Abraham Lincoln were alive today, he would be opposed to the Taft- 
Hartley Law,” said Assistant Secretary of Labor Ralph Wright, before the 
Illinois State Federation of Labor Convention on September 26. 


The CIO News, in an editorial on the same day, stated, “The union says the 
industry should foot the bill for an adequate retirement program for its employees. 
The industry says ‘no.’ 

“The union isn’t arguing that company officials should be denied pensions. 
Its argument is that the industry should abandon its double standard.” 


In speaking of the labor monopoly, Clarence B. Randall, President of Inland 
Steel Company, told the Steel Industry Board, “The labor monopoly took half 
of the time of this board. Some sixty-three companies are now before the board. 
Many of them have asked to be heard on the management side. Yet there has 
been allotted to them eight days—eight days to be divided between them, the same 
time given the labor monopoly. Many fine institutions must content themselves 
with a brief fifteen minutes or half an hour in which to discuss a question on 
which the whole future of their enterprises may hinge. That is complete madness. 
No orderly discussion nor fair results can flow from such a process. I repeat— 
this is the repeal of collective bargaining—this is government wage-fixing, the 
inevitable consequence of labor monopoly.” 

“I know that unemployed workers have been exhausting their benefits,” 
Secretary of Labor Maurice J#@Tobin told a radio audience on September 18, and that 
“T intend in the next session of Congress to throw the full weight of my influence 
as Secretary of Labor into a fight for a longer period, a larger payment, a wider 
scope of benefit.” 
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Section 9(c)(3) of the T-H Act: 
“Employees on strike who are 


TO VOTE OR 





not entitled to reinstatement shall 
not be eligible to vote.” 











ad COMMON with practically all other 
labor laws, the Taft-Hartley Act, or 
Labor Management Relations Act of 1947, 
as it is officially known, is no exception to 
the ambiguity which exists in this type of 
legislation. Months and even years of in- 
terpretation through court decisions, Board 
decisions, regulations, special opinions and 
explanatory bulletins are necessary in order 
to help penetrate and clear up this maze of 
legal shadow. In the meantime, new legis- 
lation will probably be effected which will 
certainly not help to clarify the picture but 
definitely will create a new group of scholars. 


Occasionally, we bump into some verbiage 
which, naked, stands on its own two feet 
with complete clarity and simplicity. In the 
opinion of the writer, such a statement of 
facts exist with startling implications in Sec- 
tion 9(c)(3) of the Taft-Hartley Act: “Em- 
ployees on strike who are not entitled to 
reinstatement shall not be eligible to vote.” 


This seemingly innocuous sentence pre- 
sents an immediate problem—who shall or 
shall not be entitled to reinstatement ? 


In the absence of a strike or some other 
special circumstance, the National Labor 
Relations Board generally directs that all 
those employed during the payroll period 
immediately preceding the date of the period 
of direction of election shall be eligible to 
vote. With a strike, depending on the cir- 
cumstances and the reasons therefor, em- 
ployees either are or are not eligible for 
reinstatement. Eligibility has been pretty 
well determined at this writing. Under the 
Wagner Act, the Board had uniformly ruled 
that strikers retain their status as “em- 
ployees” within the meaning of Para- 
graph 2(3) of the act and therefore are 
eligible to vote in an election. In determin- 
ing eligibility, the Board had made no dif- 
ferentiation in its cases between a strike 
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called for purely economic reasons and a 
strike called because of the employer’s unfair 
labor practices. 


In either case, the strikers were still “em- 
ployees.” As amended in 1947, the present 
act provides that strikers ineligible for re- 
instatement are not eligible to vote. This 
raises no question with respect to men on 
strike because of the employer’s unfair labor 
practice. These strikers are entitled to un- 
conditional reinstatement and, therefore, are 
entitled to vote. 


However, under the amended law, we 
have many instances where strikers are not 
entitled to reinstatement, such as workers 
who strike for an illegal purpose, for ex- 
ample, to force the employer to work under 
a “closed shop.” The employer may em- 
ploy new people as replacements who would 
be entitled to vote in an election. All such 
strikers replaced would be ineligible for re- 
instatement and, therefore, lose their right 
to vote. 


The same would apply to strikers who 
lose their right to reinstatement because of 
the commission of an illegal act during the 
strike, or to employees who strike in viola- 
tion of the sixty-day “cooling off” period for 
contract termination or modification. Many 
Board decisions and court decisions have 
confirmed this interpretation of Section 9 
(c)(3) beyond any reasonable doubt. 


However, a series of interesting interpre- 
tations and decisions has created one more 
group or category of strikers who, under 
certain conditions, may not be eligible for 
reinstatemgnt and, therefore, are deprived 
of the right to vote. These cover the eco- 
nomic striker who goes on strike in order 
to secure financial benefits and/or improved 
working conditions for himself. This is the 
basis of many walkouts today. 
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In October, 1948, for the first time, the 
National Labor Relations Board took a long 
step toward answering that question in the 
Pipe Machinery Company case [CCH Lazor 
Law Reports { 8266], 79 NLRB —, No. 181, 
wherein it held that economic strikers were 
permanently replaced when: 


(1) They had been notified that they 
would be permanently replaced if they did 
not return to work by a specified date. 


(2) They had never made an uncondi- 
tional application for reinstatement. 


(3) The replacement workers had, in 
their previous employment, engaged in the 
same or similar work. 


(4) The replacements were recruited 
from the geographical area in which the 
plant -was located. 


(5) The replacements, with one excep- 
tion, testified that they were offered per- 
manent employment, had accepted it and 
planned to continue working for the company. 


In this particular case, a strike was con- 
ducted by the International Association of 
Machinists, after which the plant was re- 
opened and an election was held upon a 
petition filed by another union. Both the 
strikers and employees then working in the 
plant were allowed to vote subject to chal- 
lenges. Briefly, the IAM contended that 
the strikers were entitled to vote and that 
the replacements were not eligible, on the 
ground that they were temporary employees. 
It further claimed that to deny strikers the 
right to vote would, in effect, deprive em- 
ployees of the right to strike under Sec- 
tion 13 of the amended act. The Board 
decided the five points noted above and in 
its decision stated what the writer believes 
to be a very interesting point: 


To Vote or Not to Vote 


“Section 9(c)(3) places no limitation on 
the right to strike although it may indeed 
discourage its exercise in some situations by 
denying the franchise to those strikers who 
lose their right to reinstatement. The inter- 
venor asserts that this places such hazards 
upon the exercise of the right to strike as 
to make the guarantee of that right in Sec- 
tion 13 of the Act a nullity. This contention, 
being directed to the desirability of the 
amendment contained in Section 9(c)(3), 
should be directed to the Congress and not 
to this Board. As we pointed out in another 
connection, ‘it is our duty to administer 
the law as written, not to pass upon thé wis- 
dom of its provisions.’ Accordingly, in de- 
termining the voting eligibility of the 
strikers, we confine ourselves to the ques- 
tion of whether or not particular strikers 
are entitled to reinstatement.” 


In another NLRB ruling (the Times 
Square Stores case [CCH Lasor Law ReE- 
ports { 8094], 79 NLRB —, No. 50), the 
Board declared that: 


(1) “Strikes must be presumed to be 
‘economic’ (as distinguished from ‘unfair 
labor practice’) strikes unless they are found 
by the Board to have been caused by the 
unfair practices of the employer.” 


(2) “. . . an initial finding that a strike 
was caused by unfair practices may be made 
only in an unfair labor practice proceeding”; 
the Board cannot decide this issue in an 
election proceeding, without interfering with 
the authority given the General Counsel by 
the act. 


(3) Since the act gives the NLRB Gen- 
eral Counsel “final authority” to determine 
whether or not a complaint against unfair 
practices should be issued, the Board is 
bound by his decision; if he has refused to 
issue an unfair practice complaint, it has 
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“no choice but to find that the strike 


was an economic strike.” 


In this case, the Board’s ruling arose out 
of an election in which the employees of a 
chain of general merchandise retail stores 
who had beer previously represented by one 
union voted on whether or not they wished 
to be represented by another union. The 
employer, on receiving a request for recog- 
nition from the rival union, had filed a peti- 
tion for an election. On that day the 
incumbent union called a strike, and the 
strike was still on when the election was 
held. Incidentally, the incumbent union had 
not complied with the registration and non- 
Communist affidavit requirements of the act, 
but this has no bearing on our particular 
problem. The employer and rival union 
jointly challenged the voting eligibility of 
the strikers on two grounds: (1) that a 
strike was resorted to before the end of 
the sixty-day “cooling off’ period and 
(2) that, as “economic strikers,” they were 
not entitled to reinstatement as they had 
been permanently replaced. On the other 
hand, the Board’s agents, on notification by 
the incumbent union that the strike was 
caused by unfair iabor practices of the em- 
ployer, challenged the ballots of those indi- 
viduals hired as replacements for the striking 
employees. Quite obviously, here we have 
two sets of challenges, either of which is 
justified depending upon the nature of the 
strike. General Counsel had dismissed the 
“unfair labor practice” charge, leaving only 
the alternative of an “economic” strike. The 
Board found as noted above, again pointing 
out in its decision that: 


“The act, as written, compels this conclu- 
sion. To hold otherwise would not be con- 
sistent with the Congressional intent to 
endow the General Counsel with final au- 
thority over the issuance and prosecution 
of complaints under Section 10. It would, 
in addition, create the undesirable situation 
of the Board’s acting in practice as a forum 
for considering the content of charges which 
the General Counsel, for reasons satisfactory 
to himself, has thought it proper to dismiss. 


“In the light of the foregoing, we con- 
clude that an initial finting that a strike 
was caused by unfair labor practices may 
be made only in unfair labor practice pro- 
ceedings. No such proceedings are now 
before us, for those with sole power to 
initiate them have chosen not to do so. Nor 
have findings of unfair labor practice on the 
facts here involved been made in any other 
proceeding. We, therefore, have no choice 
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but to find, without further examination of 
the facts, that the strike was an economic 
strike, and that the strikers who participated 
therein: are economic strikers.” 


From the above, we have the quite obvi- 
ous implications that it is extremely danger- 
ous today for any union to go out on an 
economic strike. In the first place, the 
union may lose its majority in the event 
of a vote, should management use this strike 
as a means of eliminating the union from 
its plant. In the second place, in the event 
that an outside union is endeavoring to in- 
filtrate, this provides an excellent oppor- 
tunity to oust the present union in an 
election proceeding. 


Trend Toward Arbitration 


As a result of these very definite dangers, 
unions are leaning moze and more toward 
arbitration. In this respect, quite recently, 
the AFL Metal Trades Department & Paper 
Makers and the CIO Woodworkers and 
Glassworkers followed this procedure in go- 
ing to arbitration in renegotiating their wage 
demands. In both instances, the arbitrators 
decided on no pay raises. This has become 
the apparent trend at the present time, a 
trend which had its beginning last January 
when an arbitrator denied a payroll raise 
to 30,000 textile workers (Fall River Textile 
Manufacturers Award). Immediately there- 
after, two other arbitrators in the textile 
industry followed suit and denied wage 
boosts on the same grounds, i. e., companies’ 
doubtful ability to grant pay increases and 
survive. Last month an arbitrator again 
turned down any wages increases to the 
Newspaper Guild of New York, which 
sought a pay hike for the New York World 
Telegram service employees. 


Apparently, these decisions will ‘continue 
during the present cost-of-living trend as 
well as the general trend in business volume 
and profits. On the other hand, unquestion- 
ably, should the contrary hold true, awards 
will be made for justified wage increases. 


On the whole, it would appear to the 
writer that this is a healthy substitute for 
work stoppages, involving irretrievable losses 
in wages and profits. However, both the 
employer and the union may contend that 
such procedure defeats the purposes for 
which negotiations in collective bargaining 
were designed. All of this, of course, is 
subject to further changes in the law and 
further interpretations, decisions, regula- 
tions and opinions. [The End] 
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PENSION 





and Retirement Programs 


By EDWARD L. SCHWARTZ 


THE REASONS FOR SECURITY AND WELFARE DEMANDS ARE TWOFOLD: 
LABOR’S GROWING AWARENESS THAT A CEILING MUST BE REACHED 
ON WAGE INCREASES, AND THE WORKERS’ DESIRE FOR SECURITY 





T IS THE THESIS of the writer that in 
the near future many employers must 
face and accept demands by employees, or 
by a union on the behalf of employees, for 
a pension and retirement and/or a life insur- 
ance, accident and health insurance program. 
Since every such program involves great 
expense, the formulation of long-range 
policies, extensive analysis and research, 
and difficult legal, financial and labor relations 
problems, planning should be initiated now. 


This article will seek to spell out the va- 
rious problems involved. It will fall into 
three sections: (1) an exposition of the eco- 
nomic and legal factors which lead to the 
conclusion that private industry will uni- 
versally adopt such welfare programs, (2) 
an analysis of the elements of a pension and 
retirement program, with particular reference 
to the position employers should take in 
collective bargaining and (3) legal consid- 
erations and the role of the lawyer. 


LABOR’S DEMAND FOR SECURITY 


To the average businessman, already beset 
by high overhead, labor and material costs 
and tightening competition, the current de- 
mand by labor for pension, accident and 
health, and life insurance programs is anath- 
ema, another straw to be added to the 
sagging back of industry. While sym- 
pathetic to the worker’s demand for security 
against unemployment due to old age, sick- 
ness, -accident, etc., many businessmen un- 
derstandably believe that any program 
designed to meet these hazards should be 
financed under social security and out of 


Pension and Retirement Programs 


the worker’s savings, and that the employer 
should have complete freedom of action 
with respect to institution or rejection of 
pension or other benefits. However, three 
postwar developments have combined to 
deprive the businessman of this desired 
freedom of choice. 


Growth of Voluntary Plans 


Frozen wages, high wartime taxes and 
liberal tax treatment of pension and similar 
insurance programs led many employers to 
institute such plans. Moreover, many other 
companies, genuinely interested in profit 
sharing, embarked upon similar ventures 
(see the literature of the Council of Profit 
Sharing Industries) in the belief that improved 
employee efficiency, morale and production 
would result. As a result, approximately 
4,000,000 employees are already covered by 
pension and retirement programs approved 
by the Treasury. 


Demands of Organized Labor 


During the war years, demand for pension 
and welfare plans was a “fringe” issue, 
supplementing more basic and _ traditional 
demands relating to wages, hours and con- 
ditions of employment. The War Labor 
Board allowed the installation or modifica- 
tion of pension and welfare programs, within 
defined limits, where agreed to by the par- 
ties, but the Board refused to compel such 
action in the face of company objection. 
However, postwar developments have pro- 
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gressed to a point where these former “fringe” 
issues have achieved the full-blown status 
of primary demands, as witness the current 
“package” proposals of the CIO steelworkers* 
and the auto workers* for wage increases, 
pensions and accident and health and lie 
insurance. The obvious reasons for this 
evolution of welfare and security proposals 
as primary demands of labor have been 
twofold: the growing awareness of labor that 
a ceiling must be reached on wage increases 
and the insistent desire of workers for security. 


inland Steel Decision 


All that remained to give real impetus to 
labor’s security drive was the arm and pro- 
tection of the law. Under the old Wagner 
Act and during the war years it was a uni- 
versally believed and accepted principle that 
pensions, retirement programs and accident 
and health insurance were wholly within 
the realm of “management prerogatives,” 
but a recent decision * changed all this. 


In the Inland Steel case, the company had 
established a contributory pension plan in 1936, 
integrated with social security. In 1941, the 
production, maintenance and transportation 
workers were unionized by the United Steel- 
workers of America CIO (one of the twenty- 
three unions with which the company deals), 
and a contract was executed in August, 1942, 
During the war, compulsory retirement at the 
age of sixty-five under the pension plan was 
temporarily waived. In December, 1943, the 
coverage of the plan was extended to in- 
clude all employees thirty years of age and 
over who had completed five years of serv- 
ice. In April, 1945, a second contract was 
concluded with the union, no reference to 
the pension plan being made in the contract. 
In December, 1945, the company established 
a separate trust to provide annuities for 
prior service at an estimated total cost to 
the company of over $10,000,000. Early in 
1946, the company again began to retire 
employees at the age of sixty-five, under 
the pension plan. In August, 1946, for the 
first time, the union attacked the company’s 


unilateral action under its pension and retire- 
ment plan, charging an unfair labor practice 
with respect to the establishment of the prior 
service pension trust, refusal to negotiate the 
company’s announced intention in 1946 to re- 
sume retirement at the age of sixty-five and 
subsequent retirement of such employees with 
benefits and in alleged violation of the sen- 
iority and discharge notice provisions of the 
contract. The National Labor Relations 
Board found in favor of the union, despite 
the company’s argument that the union’s 
prior acquiescence in the pension plan, and 
its silence when changes were previously 
made, proved that the company had received 
control over such matters in the “manage- 
ment rights” clause of the contract. The 
case was ultimately appealed all the way 
to the Supreme Court, which refused to dis- 
turb the decision of the Board. 


The principle of the Jnland Steel decision, 
affecting pensions, has been extended to in- 
clude insurance and other benefits,‘ so that 
it is now definitely established that no em- 
ployer engaged in interstate commerce can, 
in the face of union objections, unilaterally 
install, operate, modify or cancel a pension, 
accident and health, or life insurance pro- 
gram, nor, conversely, can a company ignore 
a union demand for installation or modification 
of such programs, 


The Inland Steel decision, implemented by 
the current drives of national unions and the 
growth of voluntarily installed pension and 
other welfare programs, must inevitably affect 
every businessman. It is an insufficient 
answer that the problem is primarily the 
concern of the worker or of the government. 
Labor’s rejoinder to that is twofold: (1) 
high taxes and living costs leave workers 
with no reserve and (2) the social security 
program now pays only an average of ap- 
proximately $27 a month to individual per- 
sons. Even the substantial increases in 
family benefits (from $85 to $150 a month) 
and in the primary benefits (from $10 to 
$25 a month) currently proposed in Con- 
gress and recently approved by the House 
Ways and Means Committee* will fall far 








1The union demands are for pensions of $150 
a month, weekly sickness and accident benefits 
of $35 per week for a maximum of fifty-two 
weeks and $1,500 life insurance, and, for em- 
ployees and dependents, hospitalization, mater- 
nity and surgical benefits. The estimated cost of 
the ‘‘package proposal’ is thirty cents an hour. 

2 Demands for pension and other benefit plans 
have been made in the automobile, communica- 
tions, electrical, men’s clothing and transport 
workers in the CIO, and the Great Lakes Mari- 
time Unions, electricians, ladies’ garment work- 
ers and teamsters in the AFL, and, of course, 
by Lewis’ miners. 
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* Inland Steel Company v. NLRB, 77 NLRB 1 
(No. 1) (1948); enforced [15 LABOR CASES 
{ 64,737] 170 F. (2d) 247 (CA-7, 1948); cert. den. 
(S. Ct., April 25, 1949). 

4W. W. Cross é Company v. NLEE, 77 NLRB 
1162 (No. 188) (1948); enforced [16 LABOR 
CASES { 65,157] (CA-1, 1949). See CCH Labor 
Law Reporter { 3120 for analysis of cases. See 
also CCH Labor Law Reporter {14,011 for 
editorial comment. 

5 See New York Times, August 9 and 10, 1949. 
It is doubtful that the legislation will be enacted 
this year. 
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short of meeting labor’s demands, at least 
in the early years of the expanded program. 
To increase social security benefits still fur- 
ther would make the tax burden intolerable 
and would generate the specter of the “wel- 
fare state.” Moreover, businessmen cannot 
shrug off the problems as remote or in- 
applicable to them. With employee cov- 
erage under such plans increasing by the 
hundreds of thousands annually, every busi- 
nessman will ultimately find himself com- 
peting in the same labor markets for help 
as other companies which have already in- 
stalled plans of varying scope and benefits. 
To an employee for whom security and pro- 
tection against the hazards of employment 
are paramount, the choice between a com- 
pany which has a program designed to meet 
those hazards and another company which 
has no such plan is obvious. 


Of prime economic importance is the 
necessity for realization that the longer an 
employer delays in installation of a pension and 
retirement program, the more expensive it 
becomes for him to do so later. Ironically, this 
is particularly true of good employers whose 
labor turnover is low, since long-term sesvice 
in such plants will tend to be the rule. Most 
employers, when instituting such a program, 
wish to recognize past service, for it would 
be unfair not to recognize long years of 
faithful service prior to the installation of 
the plan. Whether the plan allows retire- 
ment at a specified age and completion of 
a specified period of service, or provides 
“benefit credits” for each year of service, 
it is obvious that the greater the number 
of years of past service at the time the plan 
is initiated, the greater the cost to the em- 
ployer. Since most plans provide for fixed 
contributions by the employer, payable 
whether the company has enjoyed a good 
year or a bad year, delay can have serious 
financial consequences. 


“Timing” is equally important in main- 
taining proper labor-management relations. 
Unlike wage increase demands, which can 
be fairly rapidly evaluated and expeditiously 
granted or compromised, a pension and re- 
tirement plan, whether or not supplemented 
by accident and health and life insurance, 
requires careful, long-range analysis and 
research. In the great majority of cases, 
a union will be content merely to specify 
the amount of monthly pension or other 


benefits desired, leaving the details of a plan 
to be worked out later by the company 
alone, or with the union. If the company 
is fully conversant with the costs and im- 
plications of the benefits requested under 
various types of plans, it will bave wide 
latitude either (1) in demonstrating that 
the benefits demanded are so high as to 
make them too burdensome under any plan, 
at least for the current year, with the result 
that the demands of the union may be con- 
siderably cut down or even relegated to a 
subsequent year, or (2) in “selling” a plan 
with eligibility and other requirements suffi- 
ciently conservative to make it feasible and 
practicable to support the pensions and 
other benefits demanded. Even if the union 
places its own plan “on the table” with all 
details substantially worked out, with a 
demand to “take it or leave it,” the com- 
pany, armed with facts and figures as to 
the cost of the plan and the effect of per- 
mitting tax eligibility and other require- 
ments, can effect substantial concessions. 
In either case, the union and the workers 
will understand that the company’s position 
is based upon facts, and not upon conjecture® 
or indifference to the employees’ demand 
for security. However, if the company 
enters negotiations without first having 
made a detailed and intensive analysis of 
the union’s proposal, and either rejécts it 
summarily or merely agrees to “take it 
under advisement,” employee suspicion will 
be aroused; and even if the company later 
does obtain the facts and presents them to 
the union, the arguments, however cogent, 
may be discounted as “company double- 
talk.” Worse yet, if the bargaining atmos- 
phere is tense, and a strike is imminent, the 
employer may be pressured into adopting a 
plan which is unsound and may work to the 
detriment of both management and workers. 


It follows from the foregoing analysis that 
every employer, whether faced with the 
prospect of a pension or similar program, 
either because of union demands or the 
necessity of meeting competition in the labor 
markets, should study the problem, as it affects 
his plant, now. There are a host of complex 
legal, economic and labor relations problems 
involved, all of which should be thoroughly 
understood and worked out in advance. 
The various factors to be considered will 
now be examined. 





*The Inland Steel decision does not require 
a company to accept a union demand for pen- 
sion or other benefits. The company must only 
bargain in “good faith.’ A thorough and de- 
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tailed knowledge of the costs and operation of 
such programs, with sound arguments against 
the installation or modification of such a plan, 
is essential to support a ‘‘good faith’’ defense. 
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COLLECTIVE 
BARGAINING DEMANDS 


The Inland Steel case makes it clear that 
management cannot claim freedom of action 
with respect to welfare programs merely on 
the ground that, traditionally, they are part 
of management’s prerogatives; the inclusion 
of a “management’s prerogatives” clause in 
a labor contract will not defeat a claim of 
unfair labor practice if the company com- 
pletely ignores the union’s demands. How- 
ever, the company still has ample latitude 
in negotiation, and the company should seek 
the following concessions from the union. 
It is preferable to exclude reference to a 
pension program (if the company agrees to 
the adoption) from the union contract, other- 
wise expiration of the contract may effect 
a termination of the plan, and renewal of 
the contract from year to year may carry 
with it demands for changes in the security 
program, as well as in other portions of the 
contract. If the union insists on incorpora- 
tion of the plan into the contract (which 
the company probably cannot legally refuse 
to do), then the contract should provide, on 

* the one hand, that the expiration of the con- 
tract will not terminate the plan, and, on 
the other hand, that the company may ter- 
@minate the plan for reasons of business 
necessity. Moreover, the contract should 
provide for maximum company control over 
administration of the plan and for exclusion 
of disputes from the usual grievance pro- 
cedure, and should except the operation of 
the retirement program from the seniority, 
discharge and lay-off provisions of the 
contract. 


Wage Costs and ‘‘Package”’ Plans 


Quite understandably, employees find it 
dificult to see a distinction between pen- 
sions payable to employees on the public 
payroll (which, however, are supported by 
the unlimited power to tax) and pensions 
payable by private business, which can rise 
no higher than industry’s ability to pay. It 
is essential, therefore, that business have 
this cost data available and that employees 
be acquainted with them. One approach to 
the problem is to evaluate union proposals 
for a program (usually a “package pro- 
posal”) in terms of “cents per hour”, for, 
obviously, the company experiences such 
costs currently, even though the employee’s 





enjoyment of the same is deferred. If a 
pension proposal of $100 a month, under 
a specified plan, can be translated into a 
cost of so many cents per hour, and other 
benefits, such as life insurance, etc., can also 
be so projected, and if these costs are laid 
alongside the current wage démands of the 
union, the company’s position as to total! 
cost, ability to pay and relation of its wage 
scale to that of competitive businesses can 
be forcibly demonstrated. But this point of 
view must not be pressed too far. Demon- 
stration of the cost, in terms of wages, of 
the proposed benefits should not be per- 
mitted to obliterate the definite line between 
wages, as such, and benefits. Their function 
and purpose are completely different, and 
they are not interchangeable. Wages are 
compensation for current production. Pen- 
sions and other benefits are designed for 
the employee’s security in periods of non- 
production and nonemployment and for his 
protection against the hazards (retirement, 
death, sickness, accident, etc.) covered under 
the plan. If this distinction is not kept 
clearly in mind, then unions may, after 
institution of a plan, simply announce to 
the company that, in lieu of spending the 
equivalent of, say, fifteen cents an hour for 
benefits under the plan (if that should hap- 
pen to be the cents per hour cost of the 
plan), the company should discontinue the 
plan and add the fifteen cents to the existing 
wages! 


Employer Contributions 


Employer’s contributions must, ultimately, 
derive from profits. However, in setting up 
a plan, the employer may either (1) relate 
benefits directly to profits and/or produc- 
tion, in which case the amount of benefits 
will depend solely on the existence of prof- 
its or increment in production, or (2) obli- 
gate himself to pay such contributions as 
are necessary to fund previously specified 
benefits." The profit-sharing or incentive 
method has been adopted by many com- 
panies;* and a strong argument has been 
made in its behalf as a “painless” method 
of financing a plan, since employer con- 
tributions are paid thereunder only if profits 
or increased production permit, and the total 
cost thereof is offset by increased produc- 
tion and employee interest and by tax 





™Bankers Trust Company, 289 Retirement 
Plans (1948), p. 9, where a further distinction 
is drawn between ‘‘definite benefit’’ plans under 
which the employer’s contributions are based 
upon a fixed percentage of the employee’s com- 
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pensation and ‘‘rmoney purchase’’ plans where 
the employer merely pays an amount equal to 
a multiple of the employee’s contributions. 

®See Council of Profit Sharing Industries, 
Profit Sharing Manual. 
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deductions. However, the trend would 
appear to be towards plans which involve 
a fixed obligation upon the part of the 
employer.” ° 


Whether a profit-sharing or incentive type 
of plan or a “fixed obligation” plan is best 
suited to a particular company is, of course, 
a matter to be determined upon a case-to-case 
basis, and involves consideration not only 
of costs and production problems, but also 
of legal, tax and labor-relations questions. 


Employee Contributions 


Most union proposals require employers 
to make all contributions to the security 
program. It is doubtful that such a pro- 
cedure is wise. Obviously, the greater the 
contributions by the employees, the less the 
cost to the employer, or, the larger the ben- 
efits payable. Moreover, the necessity for 
employee contributions usually creates greater 
understanding of the plan by the employees 
and a deeper appreciation of the costs of 
the plan (and the effect on the size of con- 
tributions which a later demand for increased 
benefits may entail). Finally, if employee 
contributions are required at the inception 
of the plan, subsequent union demands for 
improvement of the plan can be partially 
met by decreasing or eliminating employee 
contributions.” 


Funding 


A pension and retirement program in- 
volves payment to an employee upon re- 
tirement™ of benefits built up out of 
employer and/or employee contributions 
and funded in one of three ways: by setting 
up a “reserve” on the balance sheet (really 
an unfunded program), by creating a trust 
or by purchasing insurance policies.” 


If a pure trust is set up, payments are 
made to trustees, and an actuary must be 
employed in order to determine the amounts 





of contributions payable, since age of retire- 
ment, age at inception of plan, eligibility 
requirements, etc., all enter into the neces- 


sary statistical computation. The contri- 
butions are accumulated by the trustees and 
invested in securities, etc., as provided in 
the plan. 


Whether funding of a pension and retire- 
ment program should be done by way of 
insurance,“ or under a trust type of plan, is 
a difficult problem which depends for its 
resolution upon a consideration of many 
factors. Among the more important consid- 
erations to be kept in mind are which fea- 
tures of the proposed plan are flexible; 
whether, and to what extent, the company 
will be relieved from administrative, ac- 
counting and investment problems; what 
type and range of investments are available; 
and what the estimated net cost of the 
plan is. 


The foregoing list is by no means exhaus- 
tive, nor can equal weight be given to all 
the factors involved. In the last analysis, 
it is the situation of the particular company 
which will determine the method of funding, 
and in many cases a combination of both 
methods may be desirable. 


Coverage 


The most practicable plan involves widest 
possible coverage, since the wider the base, 
the lower the per unit cost, and the more 
accurate the actuarial estimates. For this 
reason, and because employee dissatisfac- 
tion will result from such discrimination, 
union demands for a plan limited to union 
members should be resisted.” 


If a company voluntarily desires to in- 
stall a plan, it may be desirable to include 
only “salaried workers” or to integrate cov- 
erage with social security by covering only 
those employees who earn more than 


$3,000 a year. 





* Simons, ‘Payroll Flexibility Through Em- 
ployee Trust,’’ Harvard Business Review, July, 
1948, p. 441. 

#0 Bankers Trust Company, op. cit. 

11 If benefits are to be paid to employees having 
“‘prior service,’’ i.e., prior to the inception of 
the plan, such benefits are generally paid for by 
the company. It is with respect to ‘‘future 
service’’ that employee contributions are re- 
quired or desirable. 

2 If an employee dies before retirement, his 
family is not entitled to benefits unless life 
insurance is also provided for. Similarly, acci- 
dents and sickness must be taken care of under 
a separate insurance program. 


Pension and Retirement Programs 


3 In ‘‘group annuity’’ or ‘‘group permanent’’ 
plans, no trust is involved, one contract with 
the insurance company covering all employees. 
However, individual policies may be used for 
funding purposes, in which case a trust must be 
created to hold the policies in order to comply 
with the Internal Revenue Code. This is known 
as an ‘“‘insured pension’’ trust. It is to be dis- 
tinguished, however, from a pure trust. ; 

4 Ostheimer, The Case for Insured Pension 
Plans (United States Review Publishing Com- 
pany). 

13 Even a small company may have to deal 
with several unions. If each union has a sep- 
arate plan for its own members, a chaotic con- 
dition will inevitably result. 
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Eligibility Requirements 


The ultimate cost of a pension and re- 
tirement program is divectly connected with 
such eligibility requirements as minimum 
period of service for entrance into the plan, 
length of service and attainment of a speci- 
fied retirement age. 


Minimum service before entrance into 
plan.—If the pension program involves a 
union, the latter will quite naturally seek 
to reduce or eliminate the period of service 
necessary to qualify for participation in 
the plan. However, if a pension and retire- 
ment program does not stabilize employ- 
ment and reduce turnover, it is valueless to 
the company, whose primary interest in any 
plan is the improvement of production. 
Therefore, a period of service should be in- 
sisted upon. The length of the period of 
service may be determined by ascertaining 
industry and company experience with re- 
spect to the incidence of turnover. Thus, 
if experience shows that the turnover rate 
is lowest in the group of employees which 
has been with the company two years, or 
three years, or five years, then these figures, 
and not union demands or expediency, 
should determine the length of service re- 
quired for entrance into the plan. 


Length of service.—Both attainment of a 
normal retirement age and a minimum 
length of service with the company should 
be required to make the plan sound. Obvi- 
ously, the per annum cost of benefits payable 
to an employee will depend upon the latter’s 
length of service. 


Age of retirement.—Should the normal 
retirement age be fixed or flexible? If fixed, 
should it be sixty-five, and if so, should that 
age apply to both men and women? If the 
retirement age is to be flexible, should 
earlier or later retirement than the “normal” 
age be permitted only under specified con- 
ditions, and with prior employer consent, 
or should it be a “case to case” matter, with 
disagreements between company and union 
referred to grievance procedure and arbi- 
tration? These questions must all be met 
and answered. 


The retirement age should be fixed ac- 
cording to industry and plant experience 
(and the hazards of the business). Gener- 
ally speaking, the age of sixty-five for both 
men and women has been the rule.” Fix- 
ing an earlier or later age will obviously 
affect the cost of the plan. 


Compulsory retirement at the specified 
age has definite advantages for the em- 





1% Bankers Trust Company, op. cit. 
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ployer. It permits the retirement of work- 
ers at an age when lowered production 
makes it uneconomic to retain them and pro- 
vides the necessary incentive for younger 
workers, who can look forward to promotions. 


If an employee desires to retire at an 
earlier age, provision may be made for pay- 
ment of an actuarially reduced pension, 
provided retirement is due to disability or 
to other specified conditions. However, it 
is unwise to permit a flexible retirement age 
which will depend upon the circumstances 
of the particular employee at the time of 
retirement because it will be impossible to 
compute the cost of such a program, and 
also because constant friction, employee dis- 
satisfaction and grievances will result. 


Vesting 


Whether an employee should obtain fixed 
rights in the pension fund after a specified 
period of employment, or whether his rights 
should remain wholly contingent upon con- 
tinued service to date of retirement is 
always a troublesome question. The em- 
ployer, quite naturally, wishes to ensure 
continued employment, and “conditional 
vesting” is best designed to accomplish this 
purpose. On the other hand, unions dislike 
such a procedure since it tends to freeze 
the employee to the company. A com- 
promise may be effected in the particular 
plant by permitting vesting after a specified 
number of years of employment. 


Integration 
with Legislative Programs 


In setting up a plan, consideration should 
be given to integration of pensions with 
social security (either by excluding the first 
$3,000 of annual compensation from the an- 
nual earnings figure on which benefits are 
based, or by excluding the estirnated social 
security benefits from the total benefits to 
be paid and computing employer costs on 
the excess). If an accident and health pro- 
gram is to be adopted, integration of the 
latter with state legislative programs, such 
as may be obtained in California and New 
Jersey, should also be considered. 


Adequacy of Pensions 


If there is employee dissatisfaction with 
the pensions and the other benefits set up 
for them, the program will result in dis- 
aster for both company and workers, for a 
plan once initiated cannot be terminated 
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(under the tax laws) except for business 
necessity, and every plan is extremely ex- 
pensive and burdensome to the employer. 
Yet employee dissatisfaction must result 
if the pensions are inadequate, particularly 
where the plan and the costs of operation 
have not been fully explained to the 
employees. It is on the broad question of 
dollar amount of benefits that unions will 
make their most telling arguments, and em- 
ployers must be able to meet them with fac- 
tual data concerning (1) the maximum 
expense which the company can afford, 
(2) the necessity of maintaining a competi- 
tive cost position, (3) the practice of em- 
ployers competing for personnel and (4) the 
cost of living. 


(For a more extended discussion of the 
collective bargaining aspects of a pension 
and retirement program, see Industrial Re- 
lations Memo No. 99, published by In- 
dustrial Relations Counselors, Inc., New 
York City.) 


ROLE OF THE LAWYER 


Whether the program involves contribu- 
tions to a pure trust or to an insured pen- 
sion trust, the lawyer must be looked to 
for the drafting of the trust instrument and 
for the interpretation and applicability of its 
provisions. If a pension, retirement, life 
insurance, accident and health program, or 
part of it, is adopted and incorporated into 
a union agreement, the effect of termina- 
tion or modification of the latter upon the 
various phases of the plan, and the relation- 
ship between the plan and such clauses in 
the agreement as the “management preroga- 
tives,” seniority, lay-off and discharge 
clauses must be considered. 


The most attractive feature of a pension 
and retirement program is the sanction 
given by the government to tax deductibility 
of employer contributions and to deferment 
of income tax liability of the beneficiaries. 
To attain these. privileges, Sections 23 and 
165 of the:Internal Revenue Code and cor- 
responding Treasury Regulations, rulings 
and opinions must be considered, and Treas- 
ury approval obtained. Since formal ap- 
proval will not be forthcoming until after 
actual installation of the plan, legal and 
practical problems are raised where union 
acceptance of the plan cannot be antici- 
pated, or where compromise of some of the 
features of the program must be made. This 
difficulty can be overcome by obtaining an 
informal ruling from the Treasury, by pro- 
viding for escrow payments into the fund 
or by other techniques. 


Pension and Retirement Programs 





Ordinarily, where benefits are deferred, 
no questions of overtime payments will be 
raised under the Wage and Hour Law” 
until the employee has a right to cash in on 
his interest, nor will employer contributions 
into a properly administered plan be deemed 
“wages.” Nevertheless, every such plan— 


~ particularly where it is tied in with profit 


sharing and incentive business—must be 
analyzed to make sure there is no violation 
of the overtime provisions of the Wage and 
Hour Law. 


Employer contributions to the plan and 
payment of benefits thereunder are not sub- 
ject to the social security tax if the plan 
provides benefits substantially like social 
security, and otherwise complies with the In- 
ternal Revenue Code and Treasury regulations. 


If a company refuses to bargain with a 
union concerning pensions, it may, under 
the Inland Steel decision, run afoul of the 
unfair labor practice provisions of the Taft- 
Hartley Act.” However, even if the com- 
pany agrees with the union to set up a 
pension program, with or without other 
benefits, it may still be in violation of this 
act unless the plan provides for joint con- 
trol by company and union, and unless the 
purposes of the plan are expressly per- 
mitted by law.” 


Rights of Stockholders 


Where a pension plan is instituted over 
the objection Of stockholders, serious ques- 
tions as to its validity (i. e., whether it is 
“ultra vires”) may be raised unless the plan 
is justified as a reasonable business expense 
or meets other tests which have received 
judicial sanction. Whether approval of a 
majority or more of the stockholders is 
necessary in a given case will depend upon 
the state laws, judicial decisions, and the 
charter, bylaws and action of the corporation. 


Rights of Employees 


Unless an adequate “escape” clause is in- 
serted into the instrument under which the 
pension, etc., plan has been set up, the em- 
ployees may be able to defeat an attempt 
by the company to cancel or modify the 
plan, on the ground that company action 
resulted in a binding contract on the part 
of the company to make such payments, or, 
at least, to take no action which would de- 
feat such payments. 





17 Fair Labor Standards Act (1938), 52 Stat. 
1060, 29 USC 201, as amended. 

18 Labor Management Relations Act (LMRA), 
29 USCA Section 186 (Supp., July, 1947). 

” LMRA Section 302 (c). 
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If the company’s ability to make contribu- 
tions to the plan has been impaired by will- 
ful or negligent acts of officers and directors, 
or by action which constitutes a breach of 
duty to the employees (e. g., payment of 
excessive salaries to executives which affects 
the ability of the company to contribute to 
a pension plan), personal liability to the em- 
ployees on the part of such officers and 
directors may result. 


The manifold legal problems with which 
this complex aspect of labor-management 
relations is replete, the necessity of clarify- 
ing the rights of the parties in advance in 
order to avoid disputes and to promote 
harmony, together with the risk of success- 
ful claims on management by stockholders 
and employees, make the advice of counsel 
as to the private-law consequences of pen- 
sion and retirement plans and life, accident 
and health insurance programs essential in 
the adoption, design and administration of 
a comprehensive plan. “As draftsman, busi- 
ness advisor, and labor relations counsellor, 
as well as in his traditional professional 
capacity, the lawyer is necessarily called 








upon to evaluate accurately the potentialities 
and problems (incidental to the Plan).” * 


If a plan is to succeed, business must rely 
heavily upon the attorney for aid. Both 
company and attorney must work in close 
harmony with company accountant, with 
insurance counsellors, with banks and actu- 
aries (if the trust form is adopted) and with 
employees and unions in order to insure the 
program’s success. 


Summary 


Pension and retirement, life insurance, and 
accident and health programs eventually 
must be considered by all companies, 
whether now unionized or not. Because of 
the enormous cost of these programs, long- 
range planning, research and analysis should 
be started now, and appropriate action de- 
cided upon after consultation with the com- 
pany attorneys, accountants, insurance 
company and/or banks. [The End] 


2061 Harvard Law Review 493. This Note dis- 
cusses various phases of the legal and economic 
questions touched on here. 





Mr. Schwartz, a member of the Massachusetts and 
New York bars, is engaged in the general practice 
of law in Boston and is an instructor in law at 


Northeastern University 








DISAPPROVAL OF AMA HEALTH INSURANCE PLAN 


Voluntary health insurance plans now being sponsored by the American 
Medical Association “cannot meet the needs of the people” and offer no 
adequate substitute for national health insurance legislation, says the CIO 


Economic Outlook. 


The national health insurance program advocated by President Truman, 
“though short of doing all that needs to be done, would mean a tremendous 


advance” in medical care. 
easy to get action by Congress.” 


But the Outlook predicted “it is not going to be 








32 


October, 1949 @ Labor Law Journal 

















NEW PRINCIPLES 
OF UNIT DETERMINATION 


ARE CONSTANTLY DEVELOPING IN MODERN INDUSTRY 


CRAFT UNIONISM 


and the National Labor 


MERICAN workers have demonstrated 

a strong tendency to organize on the 
basis of craft interest." Accordingly, the 
craft type of labor organization today pre- 
dominates.” In view of this fact, it is proper 
to ask, “What treament has craft unionism 
had in the administration of the National 
Labor Relations Act?” 


The Wagner Act granted statutory recog- 
nition to craft unions. Section 9(b) provided 
that the “union appropriate for the pur- 
pose of collective bargaining shall be the 
employer unit, craft unit, plant unit, or sub- 
division thereof.” (Italics supplied.) The 
Board was vested with discretionary powers 
to determine the unit deemed most suitable 
to insure employees the “full benefit of their 
right to self-organization and to collective 
bargaining.” 

Suth a unit determination is required in 
two types of cases: (1) petitions for certifi- 
cation of representatives pursuant to Sec- 
tion 9(c) of the Wagner Act* and Section 
9(c)(1) of the amended act,* and (2) com- 
plaints charging that an employer has re- 
fused to bargain collectively with the 
representatives of his employees in violation 
of Section 8(5) of the Wagner Act* and 
Section 8(a)(5) of the amended act.* 

From the beginning the Board has con- 
sistently relied upon several factors in deter- 
mining the appropriateness of a unit. These 
involve basically a community of interest 
among the employees in qualifications, ex- 
perience, duties, wages, hours and other 
working conditions.’ No rigid test has been 


Relations Act 


By J. ALBERT WOLL, 
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fixed by the Board and no precise weight 
has been attached to individual factors used 
in reaching a decision. From the Board’s 
first definition of a craft unit® to the pres- 
ent, it has decided each case on its own 
facts. The multiplicity of the complex cir- 
cumstances characteristic of modern-day 
industry has resulted in constant develop- 
ment of new principles of unit determina- 
tion. However, the controlling factors 
referred to above, derived from the deci- 
sions, continue to be relied upon by the 
Board. Some amplification has taken place 
in the intervening years so that today the 
category of Board criteria now includes the 
following: the history of collective bargain- 
ing and the history, extent and type of 
organization among the employees at the 
plant involved and at other plants of the 
same employer, or at plants of other em- 
ployers in the same or related industries; 
the skill, wages and working conditions of the 
employees; the desires of the employees; the 
eligibility of employees for membership in 
the union or unions involved; and the rela- 
tionship between the unit or units proposed 





1 Millis and Montgomery, Organized Labor, 


p. 277. 

2 Ibid., p. 272. 

% Act of July 5, 1935, Chapter 372, Section 9, 
49 Stat. 453. 

*Act of June 23, 1947, Chapter 120, Title I, 
Section 101, 61 Stat. 143 [1 CCH LABOR LAW 
REPORTS {f 645]. 


Craft Unionism 


5 Act of July 5, 1935, Chapter 372, Section 8, 
49 Stat. 452. 

* Act of June 23, 1947, Chapter 120, Title I, 
Section 101, 61 Stat. 140 [1 CCH LABOR LAW 
REPORTS f 632]. 

' First Annual Report, p. 112. 

8 Matter of Delaware-New Jersey Ferry Com 
pany, 1 NLRB 85 (December 30, 1935). 
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and the operation, organization and manage- 
ment of the employer’s business.® 


One factor has been coasidered by the 
Board to be of special importance. This is 
the form which self-organization has taken 
among the employees. Stated otherwise, the 
desire of the employees as to the form of 
organization they prefer is given great con- 
sideration. This factor first appeared as 
determinative of a craft unit issue in‘ the 
Matter of Chrysler Corporation, 1 NLRB 164 
(January 25, 1936). In holding that design- 
ing engineers constituted an appropriate unit 
despite contrary claims of the company, the 
Board stated at page 169: 


“It appears that by training, experience 
and employment they constitute a homo- 
geneous and distinctive labor group; that a 
great many of them have shown a desire for 
self-organization and self-representation in 
questions relating to the terms and condi- 
tions of their employment.” 


Accordingly, the unit was held appro- 
priate. In the same year, the absence of the 
desire of maritime engineers and deck 
officers to be combined into a single unit 
motivated the Board to exclude the deck 
officers from the unit.” 


The employee’s desire for self-organiza- 
tion crystallized into the famous “Globe doc- 
trine” in Matter of the Globe Machine and 
Stamping Company, 3 NLRB 294 (August 11, 
1937). There, it will be remembered, four 
unions claimed different units as follows: 
Polishers Union, AFL, polishers and buf- 
fers; I. A. M., AFL, punch press operators; 
Federal Labor Union No. 18788, AFL, all 
production and maintenance workers except 
those claimed above; U. A. W.—CIO, all 
production and maintenance employees. 


After considering the evidence submitted 
in support of the several contentions, the 
Board concluded that the production workers 
could be appropriately included in a single 
over-all unit or in the three wuits claimed 
by the AFL affiliates. The sow familiar 
principle was coined that “where the con- 
siderations are so evenly balanced, the deter- 
mining factor is the desire of the men 
themselves.” ™ Therefore, separate elections 
were ordered in the three units claimed by 
the AFL unions. 

This was a dramatic recognition of the 
validity of craft unionism, for the Board 
made special mention of the essential sepa- 


rateness and skill requirements of polishing 
and punch press work in addition to the 
history of successful separate negotiations 
with the company. 


At the same time the Board recognized 
the existence of certain factors supporting 
an over-all plant-wide unit. The preference 
of the employees involved was to settle the 
issue. The statutory protection of craft 
unionism was respected in this close situa- 
tion. Members of traditional crafts were 
allowed to decide for themselves whom they 
wanted as bargaining representatives and 
who should be included in the bargaining unit. 

It is well to bear in mind the circum- 
stances giving rise to the Globe case. The 
craft unions filed separate petitions, each 
claiming their respective craftsmen. The 
U.A.W.—CIO, claiming the over-all unit, inter- 
vened at the hearing. Thus the issue of craft 
versus industrial unionism was squarely joined. 


Globe Election 


The principle of the Globe decision has 
endured through the intervening years. In 
fact, it has become idiomatic and the Board 
now often simply orders a “Globe election” 
in an appropriate case. It should be empha- 
sized, however, that the sole purpose of this 
election is to determine employee wishes as the 
form of organization and the representatives.” 

After the election, the Board then makes 
a final decision as to the scope of the ap- 
propriate unit.“ The Globe decision was 
unanimous, but three months later Board 
Member Edwin S. Smith changed his posi- 
tion in connection. with this principle. In 
the Matter of Allis-Chalmers Manufacturing 
Company, 4 NLRB 159 (November 30, 1937), 
in a dissent, Mr. Smith stated as follows: 


“T cannot concur in this decision, because, 
under all the circumstances, I feel the Board 
is here abandoning its necessary judicial 
function under the Act of making reason- 
able determination of appropriate bargaining 
unit in accordance with the facts of the 
particular case. 


“The decision vests in the hands of a small 
group of employees the choice of determin- 
ing whether in this mass-production plant, 
employing nearly 10,000 workers, a complete 
industrial unit, or one from which one or 
more crafts have been severed, is most ap- 
propriate to promote collective bargaining. 





® Twelfth Annual Report, p. 16. : 
10 Matter of International Mercantile Marine 
Company et al., 1 NLRB 384 (March 21, 1936). 
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11 Matter of Globe Machine and Stamping Com- 


pany, supra, p. 300. 
2% Third Annual Report, p. 169. 
13 Tbid., p. 171. 
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By this pseudo-democratic method a deter- 
mination of the greatest consequence to the 
other employees in the plant is left in the 
hands of groups known to be hostile to in- 
dustrial organization. The wishes of the 
great majority of the employees are ignored. 
The device of holding such an election to 
resolve the conflict between industrial union 
adherents and craft conscious groups, as 
here represented by the oilers and firemen, is 
‘obviously inadequate to throw any light on 
the problem of what is the most appropriate 
bargaining unit. Permitting minorities to set 
themselves off, as all the indications are they 
would do in this instance, succeeds in pro- 
viding full self-determination for the 
minority but only at the expense of entirely 
disregarding the interests of the majority.” 

A majority of the Board ordered a Globe 
election in this case. 


American Can Doctrine 


This dissent was the forerunner of a limi- 
tation to the application of the Globe doc- 
trine. This notable exception is the American 
Can doctrine.“ Its principle is to the effect that 
where an industrial union has been recog- 
nized by the company and’ has negotiated 
a bargaining contract, or where the Board 
has previously determined an industrial unit 
to be appropriate, craft groups included in 
the wider unit will be denied separate repre- 
sentation. In this connection the Board stated: 

“To permit such small groups to break 
up an appropriate unit established and main- 
tained- by a bona fide collective bargaining 
contract against the will of the majority of 
the employees who are bound by the con- 
tract would make stability and responsi- 
bility in collective bargaining impossible.” ™ 

In the American Can case, Board Member 
Smith filed a separate concurring opinion 
based on his previous Allis-Chalmers dissent. 
Board Chairman J. Warren Madden, who 
participated in the Globe decision, dissented 
sharply in the American Can case. After 
stating that the Globe doctrine should be 
applied, he continued at page 1260: 

“The only distinction between this case 
and the other cases in which the Globe Doc- 
trine has been applied seems to be that in 
the present case the industrial union has 
achieved an exclusive bargaining contract 
with the company, whereas in the other 
cases the industrial union had not succeeded 
in obtaining such a contract. ... I think 
the proposed distinction works out unfairly 


in practic. effect. It means that where a 
craft union obtains an exclusive bargaining 
contract, the industrial union may, never- 
theless, by taking away the membership of 
the craft union, merge the craft union with 
the industrial unit. If the industrial union 
fails in its first attempts, it may nevertheless 
continue its efforts. But once the industrial 
union has obtained an exclusive contract on 
a plant-wide basis, either by organizing be- 
fore the advent of the craft union or by 
capturing the craft union’s majority in a 
later election, thereafter the craft employees 
are irrevocably part of the industrial unit. 
The effect is, therefore, to crystallize the 
industrial form of organization and prevent 
the craft employees from ever thereafter 
changing their mind.” 


In seeking an explanation for this shift in 
position by the Board majority, it should be 
pointed out that a change in Board member- 
ship had taken place. ; 


The split views of the then Board mem- 
bers were further accentuated in the Matter 
of Milton Bradley Company, 15 NLRB 938 
(October 6, 1939). Each member filed a 
separate opinion. Chairman Madden dis- 
sented. The issue revolved around an in- 
dustrial union recognized by the company 
after a Board-conducted consent election in 
1937. Pressmen were the craftsmen included 
in the larger unit. A collective bargaining 
contract had been negotiated in 1937 cover- 
ing all employees with few exceptions. The 
pressmen made no attempt to bargain col- 
lectively until 1939. The instant petition 
filed on behalf of the pressmen was dis- 
missed by the Board majority. Member 
Smith based his decision on the American 
Can doctrine. Member Leiserson’s position 
was that bargaining units established and 
maintained by collective agreements should 
not be altered by the Board for such action 
would endanger all union contracts. At page 
945 he stated: 


“If the bargaining units maintained by 
these organizations in their contracts may 
be changed or split by the Board when it 
feels that other units are preferable, then the 
existence of these unions as well as their 
established contractual relationships with 
employers are at the mercy of the members 
of the Board. Every disgruntled occupa- 
tional group within a craft or other unit 
might well demand and secure separate 
certification if the Board is not bound by the 
bargaining units established by contracts. 

I am of the opinion that Congress 





1% Matter of American Can Company, 13 NLRB 
1252 (July 29, 1939). 


Craft Unionism 


13 Ibid., pp. 1256-1257. 
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intended the Board to be bound by the bar- 
gaining units established and maintained by 
collective agreements.” 


Chairman Madden in his dissent vigor- 
ously opposed this theory. At page 949 he 
tated: 

“If we are to be guided solely by the 
terms of previous contracts, however, it is in 
practical effect impossible, after a contract 
has once been made with an industrial 
union, for craft groups of employees ever 
to obtain craft units except by first destroy- 
ing the industrial union. Thus unions which 
may have organized on the basis of craft 
units in other plants for many years are 
effectively excluded forever from the plant. 
And, indeed, a craft union may have bar- 
gained for many years for a craft unit, but 
if at one election or in one contract the 
workmen in the unit amalgamate themselves 
with a larger industrial unit, it becomes 
perpetually impossible for them ever to re- 
sume their former form of organization.” 


The chairman continued his opposition 
with these strong words appearing on page 
952: 

“The dogma ‘once an industrial unit, al- 
ways an industrial unit’ is so important and 
involves so great an assumption as to the 
stability of human affairs in a field which 
is far from stable, that it ought to be 
promulgated by Congress if it is promul- 
gated at all. But, as I have said, I see no 
evidence that Congress intended any such 
dogma.” 

Board Member Smith, although disagree- 
ing with the chairman as to the application 
of the Globe doctrine in deciding the case, 
stated as follows on page 942: 

“I agree with the views expressed in the 
Chairman’s dissenting opinion that there is 
no language in the statute which contem- 
plates imprisoning the Board’s findings as to 
unit within the framework of a pre-existing 
contract. Furthermore, I likewise agree with 
Chairman Madden that, although the exist- 
ence of a previous contract should be an 
important factor in guiding the Board’s 
decisions as to the appropriate unit, it is 
not necessarily conclusive.” 

Chairman Madden reiterated his views in 
a dissenting opinion in Matter of Bendix 
Products Corporation, 15 NLRB 965 (October 
7, 1939). There the Board majority dis- 
missed the petition of the Pattern Makers 
League on the ground that previously an 
industrial unit of all hourly paid production 


employees had been deemed appropriate by 
the Board. Chairman Madden contended 
a Globe election should have been directed. 


Limitation of American Can Doctrine 


The American Can doctrine remained un- 
qualified until 1942. Then the first limita- 
tion was recognized in the Matter of Bendix 
Products Division of Bendix Aviation Cor- 
poration, 39 NLRB 81 (February 21, 1942). 
This case was an outgrowth of the earlier 
Bendix case cited above. Again the Pattern 
Makers League was the petitioner. How- 
ever, upon further consideration, the Board 
overruled its previous decision and ordered 
a Globe election. The factors justifying this 
decision were summed up on page &6 by the 
Board, as follows: 

“The industrial unit was established with- 
out the acquiescence of the pattern makers 
and without notice to the League. The 
League had filed its first petition for certifi- 
cation (November 4, 1937) prior to the time 
the U. A.W. obtained its first exclusive 
recognition contract. Furthermore, the 
League had maintained and even extended 
its membership among the pattern makers 
for nearly 5 years despite the lack of formal 
recognition. The pattern makers have re- 
sisted strong pressure to abandon the 
League and to join the industrial unit and 
have made unceasing efforts to secure sepa- 


rate representation. All these circumstances 


are strongly persuasive of the appropriate- 
ness of a separate unit of pattern makers.” 
The decision of the Board was unanimous. 
The position of Chairman Madden as to the 
application of the Globe doctrine to the 
earlier Bendix case was finally sustained. 


Board Member Gerard D. Reilly filed a 
separate concurring opinion. At page 88 he 
set forth the reason for his position: 


“In 1939, the Board considered a petition 
for a separate unit of pattern makers, the 
majority opinion calling attention to the 
original determination of the unit, dismissed 
the petition ipso facto. In other words, there 
was no discussion of the merits of a sepa- 
rate craft unit for pattern makers. ... There- 
fore, this is the first case in which: the 
Board has considered the respective conten- 
tions of the advocates of craft and industrial 
unionism in this plant.” 

During that same year the Board unani- 
mously ordered Globe elections for the pat- 
tern makers in three subsequent cases.” 





16 Matter of Bethlehem Steel Company (Boston 
Yards), 39 NLRB 1230; Matter of the Goodyear 
Aircraft Corporation, 45 NLRB 369; Matter of 
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Tennessee Coal, Iron & Railroad Company, 45 
NLRB 423. See also Matter of Goodyear Tire 
é& Rubber Company, 55 NLRB 918. 
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Member Reilly’s views in the later Bendix 
case became the majority’s in the Matter of 
Aluminum Company of America, 42 NLRB 
772 (July 22, 1942). There the Board ordered 
a Globe election for bricklayers despite its 
prior determination that an industrial unit 
was appropriate. The bricklayers had been 
included in the previously certified plant- 
wide unit. 


The Board majority, in reaching its deci- 
sion, relied upon the later Bendix case (39 
NLRB 81). At’page 777 the majority stated: 


“Moreover, as in the Bendix case, the issue 
of the appropriateness of the small unit, 
the bricklayers here, was not raised or liti- 
gated in the prior proceeding.” 


Thus, by 1942 the American Can doctrine 
had been limited in its application. This 
limitation was favorable not only to the pat- 
tern makers but to other crafts as well.” The 
limitation was subsequently crystallized.” 
It is stated in the Matter of Stgndard Oil 
Company of New Jersey, 61 NLRB 1344 
(May 22, 1945), as follows: 


“While we have held in certain instances 
that, where members of a craft merge their 
identity in a plant-wide unit and participate 
voluntarily in the benefits of collective bar- 
gaining under a broader basis, they will not 
thereafter be awarded the right of separate 
representation, we have also recognized the 
inherent right to self-determination on the 
part of craft employees who have main- 
tained their group identity and have pro- 
tested inclusion in the larger unit, partic- 
ularly where no consideration was given to 
the merits of a separate craft unit on the 
occasion of the establishment of plant-wide 
bargaining relations.” 


Craft Severance Doctrine 


The principle is now known as the “craft 
severance doctrine.”” In fixing this rule, 
the Board at last recognized that strict ad- 
herence to previously determined bargaining 
units would often deprive true craftsmen 
of separate representation solely on the 
ground they had been represented in a 
larger unit. 


Before the Board will invoke this prin- 
ciple and order a Globe election, the follow- 
ing criteria must be established: 

(1) The employees involved must con- 
stitute an apprenticeable and well-defined 
craft group. 

(2) The craft group must have maintained 
its identity while bargaining was on a wider 
basis. 

(3) Membership among craft employees 
must have been procured prior to the estab- 
lishment of the broader unit. 

(4) Similar craft groups in the same in- 
dustry must be established in the same 
geographical area. 

(5) The employees involved must not 
have had any previous opportunity to vote 
on the question of separate representation, 
or must have protested inclusion in the 
wider unit. 

(6) The craft group must have refrained 
from participating in the activities of the 
union representing the wider unit. 

(7) The craft group must have sought 
employer recognition as a separate bargain- 
ing*unit.” 

It should be pointed out that a Globe elec- 
tion has also been granted in another situa- 
tion, in which an attempt is made to enlarge 
the existing unit. The employees sought 
must possess distinctive characteristics. 
They must not have been previously in- 
cluded in the junit. A self-determination is 
ordered if no prior opportunity to choose a 
representative had existed for employees in- 
volved.” 


Taft-Hartley Proviso 


The enactment of the Taft-Hartley Act 
limited the discretion of the Board in unit 
determinations. A proviso, the so-called 
“Craft Amendment,” was added to Section 
9(b) of the original act. It provides, in 
material respects, as follows: 

“Provided, that the Board shall not... 
(2) decide that any craft unit is inappro- 
priate ... on the ground that a different 
unit has been established by a prior Board 
determination, unless a majority of the em- 





11 Matter of Aluminum Company of America, 
supra; Matter of Tampa, Florida Brewery, Inc., 
42 NLRB 642. 

18 Matter of Westinghouse Electric & Manu- 
facturing Company, Louisville Ordnance Divi- 
sion, 49 NLRB 445; Matter of Santa Cruz 
Portland Cement Company, 52 NLRB 444; Mat- 
ter of General Electric Company, 58 NLRB 57; 
Matter of Moore Drop Forging Company, 60 
NLRB 494; Matter of Phelps Dodge Corporation, 
60 NLRB 1431. 
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%# Eleventh Annual Report, p. 26, footnote 92. 

*® Twelfth Annual Report, pp. 19-20. 

™ Matter of Hamilton Tool Company, 61 NLRB 
1361; Matter of Gulf Refining Company, 62 
NLRB 1385; Matter of United States Gypsum 
Company, 66 NLRB 619; Matter of Armour & 
Company, 64 NLRB 290; Matter of The Long- 
Bell Lumber Company, Weed Division, 72 NLRB 
890; Matter of the Western Union Telegraph 
Company, 71 NLRB 1047. 
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ployees in the proposed craft unit vote 
against separate representation.” 


Craft union adherents had sought such an 
amendment to nullify completely the Amer- 
ican Can doctrine.” In one of the earliest 
cases decided under the amended law, the 
Board was called upon to interpret Section 
9(b) (2). 

In the Matter of National Tube Company, 
76 NLRB 1199 (April 7, 1948), a bricklayer 
union sought an election in a basic steel 
plant. The Board had previously determined 
that an industrial unit was appropriate. The 
bricklayers were included in this unit. 

It was urged by the petitioner that Sec- 
tion 9(b)(2) compelled the Board to order 
a Globe election among the company’s 
bricklayers. This contention was rejected. 
The Board stated that this section did not 
itself limit the Board’s discretion to find a 
craft unit inappropriate in certain situations, 
so long as there was no reliance upon the 
fact that a different unit had already been 
established by a prior Board determination. 


Unfortunately, uncertainty may be en- 
gendered because the Board later in its offin- 
ion seemed to forget its positive statement 
that it could place “no reliance” upon a prior 
Board determination and spoke of this sec- 
tion as prohibiting the use of such deter- 
mination only as the sole ground upon which 
tne Board may decide that a craft unit is 
inappropriate without an election. 


Of paramount importance in deciding the 
National Tube Company case was the integra- 
tion of the bricklaying function with the 
steel production process. In this connec- 
tion, the following statement was made at 
page 1207: 


“The Board is greatly impressed by the 
argument of the employer that, due to the 
integrated nature of operations in the steel 
industry, any change in the unit governing 
the bargaining relations between the em- 
ployer and its employees would be detri- 
mental to the basic wage rate structure 
underlying the employer’s present opera- 
tions, and would necéssarily have an adverse 
effect upon its productive capacity in an 
industry of vital national concern.” 





In subsequent cases the Board has limited 
the National Tube Company case largely to its 
particular facts.“ The criteria for craft 
severance established prior to the Taft- 
Hartley Act are valid today.™ In the Matter 
of Chrysler Corporation, 76 NLRB 55 (Feb- 
ruary 9, 1948), the Board stated at pages 
58 and 59: 


“The principal criterion used by the Board 
in grouping employees for bargaining pur- 
poses has been community of interest. The 
Board has generally held that employees 
with similar interests shall be placed in the 
same bargaining unit. The recent amend- 
ments to the Act have not changed this rule 
of decision, except to emphasize the dis- 
tinctiveness of craft employees, professional 
employees, and guards.” 

On the basis of the foregoing, it may be 
said that the Board has indicated a gradual 
shift in position, in certain respects, toward 
the direction of easing somewhat the path 
of a union desiring severance of a craft 
unit. A new “craft nucleus” doctrine has 
been created. It is thus described in the Mat- 
ter of Allis-Chalmers Manufacturing Company, 
77 NLRB 719 (May 18, 1948), at page 725: 


“The Board has not always insisted that a 
small group of employees be composed ex- 
clusively of craftsmen in order to warrant 
its establishment as a separate unit, or its 
severance from a larger unit. However, the 
less stringent requirements in this respect 
have generally been applied to groups of 
employees with a substantial nucleus of 
craftsmen, and then only to certain types 
of departments. Such departments are gen- 
erally identifiable and homogeneous, perform 
operations substantially different from those 
performed in the rest of the plant, and have 
a history of separate bargaining; they have 
included boiler rooms, powerhouses, tool- 
rooms and machine shops.™ Such depart- 
ments have, by custom and practice, come 
to be regarded as craft-like and separable.” 

The Board points out, however, that this 
nucleus doctrine has limitations.” 


Subsection 9(c)(5) of the amended act™ 
removing controlling significance from the 





2 Majority Report of the Senate Committee 
on Labor and Public Welfare Concerning S. B. 
1126. 

%3 Matter of Tin Processing Corporation, 80 
NLRB No. 212 (December 20, 1948}; Matter of 
Reynolds Metals Company (2 CCH LABOR LAW 
REPORTS { 9092], 85 NLRB No. 17 (July 14, 
1949). 

* Thirteenth Annual Report, p. 36. 
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% Matter of American Radiator and Standard 
Sanitary Corporation, 67 NLRB 1135; Matter 
of Yuba Manufacturing Company, 74 NLRB 157; 
Matter of Z. W. Bliss Company, 76 NLRB 475; 
Matter of Robertshaw-Fulton Controls Company, 
T? NLRB 316. 

% Thirteenth Annual Report, p. 38. 

7 Act of June 23, 1947, Chapter 120, Title I, 
Section 101, 61 Stat. 143 [1 CCH LABOR LAW 
REPORTS {f 649]. 
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“extent of organization among the em- 
ployees” indicates that the application of the 
new doctrine will be less: frequent in the 
future. 


Another significant development favorable 
to craft unionism took place when the Board 
decided the Matter of Weyerhaeuser Timber 
Company [2 CCH Lasor Law Reports { 8813], 
82 NLRB No. 95 (April 6, 1949). There 
it was held that the absence of craft units 
in the lumber industry was not sufficient to 
deny separate representation to journeymen 
machinists and auto mechanics. This deci- 


sion should point the way to craft repre- 
sentation in hitherto untouched industries. 
Despite the favorable trend for craft 
unionism pointed out above, its proponents 
will continue to work unceasingly for still 
better treatment on a national scale. This 
may come by way of legislative enactment. 
The State of New York Labor Relations 
Act, Section 705 (2), craft proviso, meets 
with the full approval of craft union sup- 
porters.” It may very well be that a similar 
provision may eventually be enacted on the 
national level. [The End] 








STOPPAGES INCREASE BUT IDLENESS DECLINES SLIGHTLY 


New work stoppages increased to 375 in August as against 300 in July. 
About 150,000 workers were invclved in labor-management disputes which 
began in August, or about one-third more than in the preceding month. Time 
lost, however, declined slightly, from 2,100,000 man-days in July to two 
million in August. September and October time loss will show another rise, 
principally because of the nearly million and a half men affected by the steel 
and coal strikes. 








EMPLOYMENT IN BUSINESS AND GOVERNMENT 


Further declines in employment in both duroble ond nondurable monufacturing were the most significant employ- 
ment developments in Moy. Construction continued its seasonal rise, and stood ot essentially the some level os 
@ year ago. 
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%It reads as follows: 


‘Provided however, 





that in any case where the majority of em- 
Ployees of a particular craft shall so decide 
the Board shall designate such craft as a unit 


Craft Unionism 


appropriate for the purpose of collective bar- 
gaining [4 CCH LABOR LAW REPORTS, N. Y., 


1 47,037].”"’ 
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THE TAFT-HARTLEY ACT 


HAS “GOVERNMENT BY INJUNCTION” 
BEEN REVIVED BY THE TAFT-HARTLEY ACT? 


f teeve PURPOSE of this article is pri- 
marily to inquire into the question 
whether, in its provisions relating to the 
injunction remedy, the Taft-Hartley Act’ 
rescuscitates “government by injunction.” 
In the course of this inquiry it is proposed 
also to discuss a number of issues raised by 
the injunction. These include constitutional 
questions raised when the strike or picketing 
is enjoined, the use of the injunction in crisis 
labor situations or in cases of labor violence 
and the interaction of state and federal 
powers in the field of labor-management re- 
lations. 


From Debs Case to Norris Act 


When the Debs case* was brought to the 
Supreme Court for decision in 1895, criminal 
conspiracy afforded the customary legal 





After a perusal of current literature 
in the field of labor law, we have 
selected this article for our first issue 
as representative of the best writing 
on the subject. This article is re- 
printed from the January, 1949 issue 
of the Virginia Law Review. 











sanction against labor unions and their 
activities. There were other sanctions which 
were applied to individual union organizers 
(e.g., trespass, vagrancy, disorderly con- 
duct), but criminal conspiracy was the basic 
legal weapon for attacking the labor move- 
ment as a whole. Since it was an aspect of 
the criminal law, conspiracy was a slow- 
moving remedy which was often ineffective 
because of the degree of proof required. 


The Debs case held that the federal gov- 
ernment may secure an injunction, based 
upon its proprietary interests in the subject 
matter, to restrain interference with the 
operation of interstate railroads and the 
transportation of mails. Employers through- 
out the nation were quick to seize 1pon the 
decision as a basis for broad injunctions 
against union organizational activities.* The 
general ground of these injunctions was that 
the union activities interfered with the em- 
ployer’s right to a free and open market and 
were therefore illegal restraints of trade.‘ 


Then, in 1908, the Supreme Court held in 
the Danbury Hatters case* that the Sherman 
Act * applied not oniy to business restraints 
but to union activities as well. This meant 
that unions could be prosecuted criminally 
and sued for treble damages caused by their 
organizational activities. 





161 Statutes 136, 29 USCA Section 151 (Supp., 
1947) 


2In re Debs, 158 U. S. 564, 15 S. Ct. 900, 39 
L. Ed. 1092 (1895). 

3 Frankfurter and Greene, The Labor Injunc- 
tion (1930), p. 21. 

*Injunctions fn labor cases antedated the de- 
cision in the Debs case, but they did not attract 
national attention, The distinction was between 
a trickle and a flood. See Witte, ‘‘Early Ameri- 
can Labor Cases,’* 35 Yale Law Journal 825 
(1926). Many of the earlier cases had to do 
with businesses (generally railroads) in the 
hands of court-appointed receivers. The in- 
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junction was issued because the strike or other 
concerted activity was found to be an interfer- 
ence with the court’s administration over the 
property. See Nelles, ‘‘A Strike and Its Legal 
Consequences: An Examination of the Receiver- 
ship Precedents for the Labor Injunction,’’ 40 
Yale Law Journal 507 (1931). Cf. Farmers Grain 
Company v. Toledo, Peoria & Western Railroad 
Company [11 LABOR CASES { 63,330], 158 F. 
(2d) 109 (CCA-7, 1946); dismissed as moot, 332 
U. S. 748, 68 S. Ct. 53, 92 L. Ed. 13 (1947). 

5 Loewe v. Lawler, 208 U. S. 274, 28 S. Ct. 
301, 52 L. Ed. 488 (1908). 

15 USC Section 1 (1946). 
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and Government by Injunction 


By LUDWIG TELLER Attorney, New York City 


Author, The Law Governing Labor 
Disputes and Collective Bargaining 


Organized labor trained its guns on both 
of these doctrines—the labor injunction and 
the application of the Sherman Act to union 
activities. It was against the background 
of this double-barrelled complaint that Con- 
gress enacted the Clayton Act in 1914." Sec- 
tion 6 of the act declared labor unions not 
to be a commodity or article of commerce 
and their activities uncensurable under the 
antitrust laws when legitimately directed. 
And Section 20 was the first federal anti- 
injunction statute. But to be unenjoinable, 
union activities had to be carried on (1) for 
a lawful purpose and (2) in connection with 
a controversy between an employer and his 
employees. 


In the succeeding years, organized labor 
learned that its hopes under the Clayton Act 
were groundless. The Supreme Court held 
the act declaratory of the prior substantive 
law* and decided that secondary striking 
and boycotting,’ and possibly even picketing 
of any kind, were illegal.” Lower federal 
courts held unlawful, in spite of the act, such 
things as picketing in the absence of a strike 
or striking for any “wrongful” purpose.” 


In 1917, the Supreme Court held in the 
Hitchman case” that a court of equity could 


issue an injunction restraining attempts to 
organize employees bound by contract with 
their employer not to join a labor union. 
The “yellow-dog” contract rapidly spread in 
use among employers.” Unions found it in- 
creasingly difficult to organize new areas or 
new industries. This, together with the 
other holdings under the Clayton Act, con- 
vinced organized labor that new legislation 
was necessary if it continued existence and 
development were not to be frustrated. 


It is customary in the literature and teach- 
ing of labor law to present the decisions 
interpreting the Clayton Act as evidence of 
judicial hostility to labor unions which re- 
sulted in emasculation of that act. The evi- 
dence to support this view, however, is far 
from satisfactory. It seems fairer to say that 
the Clayton Act was badly drawn if its pur- 
pose was to accomplish what union leaders 
thought it did in fact accomplish. For no- 
body then knew what was a “lawful purpose” 
of union activities, nor, in the light of the 
limitation of union activities to cases of em- 
ployer-employee controversies, was labor 
justified in believing that its right to or- 
ganize was protected.” 





™15 USC Section 17; 29 USC Section 52 (1946). 

* American Steel Foundries v. Tri-City Central 
Trades Council, 257 U. S. 184, 42 S. Ct. 72, 66 
L. Ed. 189 (1921). 

* Bedford Cut Stone Company v, Journeymen 
Stone Cutters’ Association, 274 U. S. 37, 47 S. 
Ct. 522, 71 L. Ed. 916 (1927); Duplex Printing 
Company v. Deering, 254 U. S. 443, 41 S. Ct. 
158, 65 L. Ed. 344 (1921). 

Cf. American Steel Foundries v. Tri-City 
Central Trades Council, supra, footnote 8. 

1 Ferguson v. Peake, 18 F. (2d) 166 (CA of 
DC, 1927); Michaelson v. U. 8., 291 F. 940 
(CCA-7, 1923), rev’d on other grounds, 266 U. S. 
42, 45 S. Ct. 18, 69 L. Ed. 162 (1924). 

1 Hitchman Coal & Coke Company v. Mitchell, 
245 U. S. 229, 38 S. Ct. 65, 62 L. Ed. 260 (1917). 
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143See Landis, Cases on Labor Law (1934), 
Pp. 129 et seq. 

14% See Great Northern Railway v. Brosseau, 
286 F. 414, 420 (DC N. D., 1923); cf. Great 
Northern Railway v. Local Great Falls Lodge, 
283 F. 557 (DC Mont., 1922); Puget Sound T'rac- 
tion Company v. Whitley, 243 F. 945 (DC Wash., 
1917). No private injunction could be secured 
for violation of the Sherman Act prior to its 
amendment by the Clayton Act. Paine Lumber 
Company v. Neal, 244 U. S. 459, 37 S. Ct. 718, 
61 L. Ed. 1256 (1917). The complaint that or- 
ganized labor was worse off under the Clayton 
Act than it had been before that act was passed 
derived largely from the fact that it authorized 
private injunctions for violation of the Sherman 
Act. 
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The decision in the Hitchman case, how- 
ever, is difficult to explain and probably 
accounts for a good measure of the antipathy 
of union leaders.to the courts. For if unions 
and collective bargaining be regarded as 
legally valid institutions, as they clearly were 
in 1917, it was plainly improper to hold that 
individual employer-employee arrangements 
should deprive unions of their right to en- 
gage in organizational activities when these 
activities are legally justified upon the very 
ground that they seek to supplant individual 
employee arrangements.” 

Whatever the justice of its complaints as 
to the past, however, organized labor laid 
out a program for legislative reform to 
govern the future. The hue and cry against 
“government by injunction” which the Debs 
case had inspired reached its greatest in- 
tensity in the 1920’s. 

Labor demanded abolition of both the 
substantive and procedural prongs through 
which the weapon of the labor injunction 
was employed. As regards substantive law, 
union spokesmen proposed outlawry of the 
yellow-dog contract; abolition of the judi- 
ciary’s assumed prerogative of testing the 
object of concerted labor activity by refer- 
ence to the categories of conspiracy and 
restraint of trade; widening of the allowable 
ambit of labor activity to permit strikes and 
picketing in the absence of an employer- 
employee relationship; abolition of the rule 
of vicarious liability, by virtue of which 
unions were held liable for unauthorized 
violence of individuals.” 

Procedurally, organized labor requested 
provisions for various obstacles to injunc- 
tions, such as requirements that the em- 
ployer show that attempts were made to 
settle the underlying controversy, and that 
the police were unable to protect the em- 
ployer against the allegedly unlawful labor 
activity; provisions for swift appeal from 
incorrectly entered injunctions; qualification 
of the availability and duration of the 
ex parte injunction; provision for trial by 
jury in cases involving contempt of injunc- 
tion orders.” 


This entire program labor achieved in the 
Norris Act,” enacted into law in the year 
1932. In the years which followed, the Su- 
preme Court and the lower federal courts 
broadly interpreted the new law, holding 
that the judiciary has no right to inquire into 
the background of the given union activity 
so long as.a “labor dispute” exists,” nor to 
pass upon the purpose for which the activity 
is carried on;” that picketing in the absence 
of a strike is legal;* that secondary labor 
activity is unenjoinable.” 


Wagner Act Era 


It soon became apparent to thoughtful 
union leaders, however, that the injunction 
was not the sole, nor even the most effective, 
employer instrument for combatting the 
growth of labor unions. The long struggle 
against the labor injunction ended in victory 
with the passage of the Norris Act, but 
unions found their organizational activities 
impeded by the much more effective means 
of employer interferences of various kinds, 
including the discharge of union “agitators” 
and the refusal to bargain. 

Practical labor leaders who had 
against government intervention in collec- 
tive bargaining accordingly turned to the 
government, demanding affirmative assist- 
ance in the task of organizing labor unions. 
The Wagner Act of 1935* was passed in 
response to this demand. 

Utilizing the administrative process, the 
act authorized the entry of cease-and-desist 
orders and other remedies, including rein- 
statement of employees with back pay, 
against employers who discharged union- 
minded employees, interfered with their or- 
ganizational activities or refused to bargain 
with their designated representatives. There 
is no denying that the act succeeded, under 
the aegis of vigorous administration, in 
accomplishing its allotted task. Millions of 
workers were enrolled in’ unions under its 
protection. The growth of the CIO, for 
example, would probably have been impos- 
sible without it,* and partly because of it 


fought 





% Cf. J. I. Case Company v. NLRB [8 LABOR 
CasEs { 51,173], 321 U. S. 332, 64 S. Ct. 576, 
88 L. Ed. 762 (1944). 

1% Witte, The Government in Labor Disputes 
(1932), p. 277. 

17See Powell, ‘‘The Supreme Court’s Control 
over the Issue of Injunctions in Labor Dis- 
putes,’’ 13 Proceedings of the Academy of Po- 
litical Science 37 (1948) ;.Frankfurter and Greene, 
op. cit., p. 185. 

18 29 USC Section 101 (1946). 

% New Negro Alliance v. Sanitary Grocery 
Company [1 LABOR CASES { 17,030], 303 U. S. 
552, 58 S. Ct. 703, 82 L. Ed. 1012 (1938). 
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2 Cf. Wilson & Company v. Birl [1 LABOR 
CASES { 18,395], 105 F. (2d) 948 (CCA-3; 1939); 
Hunt v. Crumboch {9 LABOR CASES { 51,214], 
325 U. S. 821, 65 S. Ct. 1545, 89 L. Ed. 1954 
(1945). 

™ Lauf v. Shinner [1 LABOR CASES { 17,026], 
303 U. S. 323, 58 S. Ct. 578, 82 L. Ed. 872 (1938). 

% See Milk Wagon Drivers Union v. Lake Val- 
ley Farm Products, Inc. [3 LABOR CASES 
7 51,104], 311 U. S. 91, 61 S. Ct. 122, 85 L. Ea. 
63 (1940). 

23 29 USC Section 151 (1946). 

%See Taft, “Organized Labor and the New 
Deal,’’ in How Collective Bargaining Works 
(1942), p. 3. 


October, 1949 @ Labor Law Journal 


<1 SR 

















ne acts ema ae tet 








the union gains during World War II were 
not wiped out in the postwar period as they 
were during the 1920's. 


Singlemindedness, though it may often be 
a virtue among individuals, is rarely a mark 
of wisdom in legislation. The Wagner Act 
was drawn as an “exclusive” law, divorced 
from other laws and procedures. From 1935, 
when the Wagner Act was passed, to 1947, 
when the Taft-Hartley Act became law, the 
federal government was without a bilateral 
policy governing labor-management rela- 
tions. No order could be entered against 
labor unions under the Wagner Act, which 
was addressed solely to employer wrong- 
doing. And no mandate could be directed 
against labor unions under general federal 
law, as the Norris Act had in most cases 
withdrawn jurisdiction to do so from the 
federal courts. 


A few examples will illustrate the resulting 
imbalance. The Wagner Act in effect com- 
pelled the making of collective bargaining 
agreements,” but no federal remedy existed 
to enforce them.” The act also obligated 
the employer to bargain with an employee- 
designated labor union and none other,” but 
failed to protect the employer (and the desig- 
nated union) when an outside union boy- 
cotted the parties to the bargaining.™ No 
remedy was available when one union boy- 
cotted an employer because he assigned 
work to members of another union.” 
Featherbedding or other interferences with 
technological advances were not subjects of 


legal intervention.” No federal policy - 


existed in regard to the rights of individuais 
in the process of collective bargaining which 
the act encouraged. 


Our national labor policy thus moved from 
one distortion to another. The labor in- 
junction was abolished, not regulated. And 
the Wagner Act expressed the view that 
unions should grow, without setting forth 
the conditions under which the growth 
should take place. The Taft-Hartley Act 
was the natural outgrowth of this evolu- 
tion. Though perhaps loosely drawn in some 
respects, the Taft-Hartley Act expresses the 
objective of equating rights with liabilities. 
And it does so in part by calling the injunc- 





tive remedy to the aid of a formulated policy. 
The substance of the original Wagner Act 
is retained, but the injunctive remedy is 
revived for specific purposes. 


Unfair labor practices are now com- 
mittable not only by employers but also by 
labor unions. A union commits an unfair 
practice under Section 8(b) of the amended 
Wagner Act when it interferes with the right 
of employees to join or refrain from joining 
labor organizations; secures the discharge 
of an employee because he was hired from 
the open market, or because he refuses to 
join the union under an invalid union se- 
curity clause, or because he is expelled from 
the union for a reason other than nonpay- 
ment of initiation fees or dues; refuses to 
bargain collectively with an employer; seeks 
to compel an employer or a self-employed 
person to join a union or an employers’ 
association; engages in a secondary boycott; 
boycotts an employer whose employees have 
formally chosen another union to represent 
them; engages in jurisdictional labor activ- 
ity; compels featherbedding or the exaction 
of excessive union initiation fees. 

The union unfair labor practices, like the 
employer unfair labor practices, are remedi- 
able by cease-and-desist orders, which are 
issued by the NLRB after appropriate hear- 
ings and enforced -by the federal courts. 
Swifter injunctive procedures are provided, 
however, in two situations. 


The first applies to all unfair labor prac- 
tices under the act, whether committed by 
employers or labor unions. Under Section 
10(j) the Board is authorized, acting through 
its General Counsel, to obtain injunctions 
in such cases immediately upon the issuance 
of complaints. It is discretionary with the 
General Counsel to seek such injunctions. 


The second situation is limited to those 
union unfair labor practices which are set 
forth in Section 8(b)(4) subdivisions (A), 
(B) and (C), i. e., the provisions which make 
it an unfair labor practice for a union to 
compel an employer or self-employed per- 
son to join a union or an employers’ associa- 
tion, or to engage in a secondary strike or 
boycott, or to strike against or boycott an 
employer whose employees have formally 





% Heinze Company v. NLRB [3 LABOR CASES 
f 51,107], 311 U. S. 514, 61 S. Ct. 320, 85 L. Ed. 
309 (1941); Atlas Mills, Inc., 3 NLRB 10 (1937); 
8. L. Allen & Company, Inc., 1 NLRB 714 (1936). 

* Cf. Wilson 4 Company v. Birl, supra, foot- 
note 20. 

7 See Hibe File & Binding Company, 2 NLRB 
906 (1937). 

%U, 8. v. Building & Construction Trades 
Council [4° LABoR CASES f 51,118], 313 U. S. 
539, 61 S. Ct. 839, 85 L. Ed. 1508 (1941). 
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2” U. 8. v. Hutcheson [3 LABOR CASES { 51,110], 
312 U. S. 219, 61 S. Ct. 463, 85 L. Ed. 788 (1941). 

%*U, S. v. American Federation of Musicians 
{6 LaBoR CASES { 51,158], 318 U. S. 741, 63 S. 
Ct. 665, 87 L. Ed. 1120 (1942); U. 8. v. Inter- 
national Hod Carriers é Common Laborers’ Dis- 
trict Council [4 LABOR CASES { 51,119], 313 
U. S. 539, 61 S. Ct. 839, 85 L. Ed. 1508 (1941). 
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designated another labor union. It is manda- 
tory on the Board’s General Counsel under 
Section 10(1) to seek an injunction in these 
circumstances. 

Some complaint has been levelled against 
the act because the mandatory injunction 
may be secured only in cases of union unfair 
practices. There is possibly some validity 
to the complaint, though the case is by no 
means clear. Not all union unfair labor 
practices are subject to mandatory injunc- 
tions but only those specified in Section 
8(b)(4) subdivisions (A), (B) and (C). 
Those who wrote the Taft-Hartley Act be- 
lieved that these unfair labor practices were 
extreme cases of unlawfulness which struck 
at the very existence of a business. 

The injunctive remedy is expressly used 
under the Taft-Hartley Act not only in 
furtherance of its provisions as to unfair 
labor practices, but also in crisis labor situa- 
tions. Sections 206-210 of the act authorize 
the President, acting through the Attorney 
General, to secure an injunction against a 
strike or lockout in a national industry 
which threatens to imperil the nation’s 
safety. A so-called “cooling-off” period of 
eighty days is contemplated. If the matter 
is not adjusted within that period, the parties 
are free to resume their quarrel by the use 
of economic weapons. 


INJUNCTION AS INSTRUMENT 
OF GOVERNMENT LABOR- 
MANAGEMENT POLICY 


The subject of semantics would be en- 
riched immeasurably if available illustrations 
were taken from the field of labor disputes 
and collective bargaining, for here the use 
of words as symbols which obscure rather 
than guide the process of thinking is com- 
monplace. “Yellow-dog,” “strikebreaker,”’ 
“Mohawk Valley Formula,” “sweetheart 
deal” readily come to mind as examples of 
alleged shortcuts to understanding. So the 
words “government by injunction,” like 


some trade-marks, have acquired secondary 
meaning which has helped in selling some- 
thing for reason having little to do with the 
origin of the product. 

The phrase “government by injunction” 
was inspired by the holding in the Debs case, 
witness the many articles during the late 
1890’s in which that phrase was used as the 
title." And it was the judicial and legis- 
lative history leading up to the Wagner Act 
of 1935 which gave body to the resulting 
slogan. If the slogan is to be tested for 
integrity, this specific background rather 
than its emotional accretions should be the 
basis of investigation. 

Has the Taft-Hartley Act revived “gov- 
ernment by injunction” within the meaning 
of the historical implications of that phrase? 
The answer may fairly be given in the 
negative, in connection both with the unfair 
labor practice provisions of the act, and its 
provisions authorizing injunctions in aid of 
cooling-off periods for emergency strike 
situations. 


Injunctions in Cases 
of Unfair Labor Practices 


Three main reasons may be given for the 
belief that the injunctions authorized in aid 
of remedying unfair labor practices under 
the act do not revive government by in- 
junction: 
| First, the pre-Norris Act injunction was 
generally used as a weapon to combat the 
formation and growth of labor unions. This 
is not the purpose of the injunction under 
the Taft-Hartley Act, which continues the 
guarantees regarding union organization 
contained in the original Wagner Act.” The 
yellow-dog contract has not been validated. 
Indeed, the Taft-Hartley Act recognizes the 
legality of organizational strikes and boy- 
cotts.* 

Injunctions under the act are issued in a 
restricted number of defined situations to 





31 Dean, ‘‘Government by Injunction,’’ 9 Green 
Bag 540 (1897); Edwards, ‘‘Government by In- 
junction,’’ 57 Albany Law Journal 8 (1898); 
Gregory, ‘‘Government by Injunction,’’ 11 Har- 
vard Law Review 487 (1898); Patteson, ‘‘Gov- 
ernment by Injunction,’’ 3 Virginia Law Reg- 
ister 625 (1898). The Democratic national plat- 
form for the presidential campaign of 1896 
also ‘‘denounced’’ government by injunction. 
See Frankfurter and Greene, op. cit., p. 19, 


n. 79. 

It has been contended, in an excellent sur- 
vey of the act, that it represents an abandon- 
ment of the policy of affirmatively encouraging 
the growth of labor unions. Cox, ‘‘Some As- 
pects of the Labor Management Relations Act, 
1947," 61 Harvard Law Review 1, 44 (1947). 
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.Reliance for this contention is placed on the 


guarantee in Section 7 regarding the employee’s 
right to refrain from joining unions ‘‘and in 
the provisions subjecting the organizational ac- 
tivities of labor unions to restrictions similar 
to those imposed on the activities of ernployers.’’ 
This contention seems to go too far; it dis- 
counts too lightly the employer unfair labor 
practices which outlaw interferences with union 
activities and compel collective bargaining.- It 
seems fairer to say that the policy of encourag- 
ing the growth of labor unions still governs, 
but the rules governing the development of 
this policy have been modified to protect other 
rights and interests. 

%61 Statutes 136, 29 USCA Sections 158 (b) 
(4) (B), 187 (a) (2) (Supp., 1947). 
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protect certain individual, social and public 
interests.* Impediments to organization 
may in some instances be found, to be sure, 
in the provision denying striking employees 
the right to vote for a bargaining repre- 
sentative where they have been validly re- 
placed,” or in the section denying a union 
which has lost an election the right to a new 
election for a period for one year.” These 
and other rules, however, while they may at 
times make the task of organizing somewhat 
more difficult,.stem from a desire to recon- 
cile conflicting interests rather than from a 
philosophy of attack on labor unions. A 
union which has lost an election may con- 
tinue or resume its organizational strike, for 
example, and the Wagner Act protects the 
employees who engage in the strike. Some 
employers have undoubtedly been disap- 
pointed over their inability to find in the act 
those “slave labor” and “union busting” pro- 
visions about which labor spokesmen have 
done so much talking. 


The correctness, from a policy viewpoint, 
of the union unfair labor practice specified 
in the act, is not considered here. That is 
a larger subject which is outside the present 
inquiry. The point sought to be made is that 
the act imposes limited union responsibilities 
to fill the vacuum caused by laws, such as 
the Norris Act, which completely destroyed 
legal intervention because of the irresponsible 
character of some of its precepts. 


An additional example may be taken from 
the subject of union responsibility for the 
acts of its representatives. One of the char- 
acteristics of the pre-Norris Act injunction 
was to impose liability upon unions for the 
acts of members or others without proof 
that they were acting as union agents at the 
time.” But Section 6 of the Norris Act, 
which sought to remedy this situation, went 
too far. It required proof of union authoriza- 
tion not orjly as to the acts of members and 
officers but also as to the acts of agents. The 
Taft-Hartley Act accordingly modifies the 
law in the Norris Act by providing that, 
once it is found the individual is acting as 
an agent for the union, the union is liable 
for his acts without further proof of au- 


thorization.* As to officers, members or 
others acting on their own in the union’s 
interests, however, Section 6 of the Norris 
Act remains the law. 

Second, the labor injunction in the days 
of government by injunction was used to 
enforce the notion that the antitrust laws 
apply to union activities. We know now that 
this was a faulty notion, since the antitrust 
laws were designed to combat combination, 
whereas labor unions make collective bar- 
gaining effective by combining the wills of 
individuals. There is an ethical factor in 
wage determination which frowns on the 
practice of fixing wage rates by market con- 
ditions solely. The nation’s work force is a 
complicated series of social organizations, 
not simply an agglomeration of individuals 
competing with one another. The labor- 
management problem, in other words, re- 
quires a labor policy for its solution, not an 
antitrust policy or some other kind of policy. 

Whatever the wisdom of its particular 
policy, the Taft-Hartley Act uses the in- 
junction in aid not of an antitrust policy but 
of a labor policy. Nor may injunctions 
against unions be issued on unspecified 
grounds, or upon the general ground of 
interference with the employer’s right to a 
free and open market. Both the discretionary 
injunction and the mandatory injunction are 
limited to enumerated unfair labor practices. 

The demise of the antitrust laws in the 
national labor policy may be illustrated by 
the present status of the Hutcheson case,” 
decided in 1941. That case, it will be re- 
called, was a criminal prosecution under the 
Sherman Act against a labor union for caus- 
ing a jurisdictional strike. It was conceded 
by the government that the Norris Act 
barred the injunction remedy in such a case. 
It was nevertheless contended that the act 
was no bar to crimina! prosecution. But the 
Supreme Court dismissed the indictment, 
reasoning that both statutes must be read 
together. That which may be done without 
liability to injunction, the court said, cannot 
become a road to prison. The Hutcheson case 
was the vehicle of complete divorcement of 
labor union activities from the antitrust laws.” 





* Cf. Frankfurter and Greene, ‘‘The Labor 
Injunction,’’ 8 Hncyclopedia of the Social Sci- 
ences 653, 655 (1932): ‘‘Ever since the Debs 
case it has been urged that except under ap- 
propriate safeguards and within a defined and 
restricted area the injunction is not an appro- 
priate intervention in the conflict of forces be- 


tween employers and employed.” (Italics 
supplied. ) 

%* 61 Statutes 136, 29 USCA Section 159 (c) (3) 
(Supp., 1947). 


36 Ibid., at Sections 159 (c) (3), 159 (e) (3) 
(Supp., 1947). 
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37 See Witte, op. cit., footnote 16, pp. 146-148; 
Frankfurter and Greene, op. cit., footnote 3, 
pp. 74-75. 

% 61 Statutes 136, 29 USCA Sections 152 (13), 
185, 187 (b) (by reference). 

*U. S. v. Hutcheson, supra, footnote 29. 

“ Cases of confederation between management 
and unions to fix prices, limit production or 
allocate markets are, of course, typical cases 
of restraint of trade, and have continued to be 
regarded so by the Supreme Court even after 
the decision in the Hutcheson case. See Allen 

(Footnote 40 continued on page 46) 
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Does the Taft-Hartley Act effect a change 
in the rationale of the Hutcheson case? To 
put the question differently, may acts which 
are subject to injunction under that act be 
the basis for criminal prosecution under the 
Sherman Act? The answer is plainly no. 
The ban of the Norris Act was lifted by 
the Taft-Hartley Act only to make that act 
effective under a labor policy, not for the 
purpose of reviving the Sherman Act as 
applied to labor disputes. The House Bill 
(Sections 12 and 301) did, indeed, lift the 
immunities of labor unions as regards the 
Sherman Act.“ No similar provisions, how- 
ever, were contained in the Senate Bill. The 
House Bill’s provisions were not accepted 
in the Taft-Hartley Act. 

Third, the labor injunctions issued in the 
years intervening between the decision in 
the Debs case and the enactment of the 
Norris anti-injunction law were secured by 
employers to stifle the organizational activ- 
ities of labor unions. By contrast, private 
parties may not secure injunctions to re- 
strain violations of the unfair labor practice 
provisions of the act. Only the Board, acting 
through its General Counsel, may enjoin the 
_ commission of unfair labor practices. And 

these unfair labor practices, as stated, are 
vehicles for effectuating a labor-management 
policy, not means for repressing the organi- 
zation of labor unions.® 

The Supreme Court has not yet spoken 
in regard to the question, though in the 
recently decided Wagshal case“ it indicated 
that the right to secure injunctions under 
the amended Wagner Act is reserved to the 
Board. Until the matter is finally decided, 
courts may, unfortunately, be expected to 
take erroneous views on the subject. At 
least two federal courts have issued injunc- 
tions upon the suit of private parties, but 
one of the decisions was reversed on appeal.“ 

In support of the view that employers or 
unions should be permitted to secure injunc- 
tions on their own, refuge is taken in the 
provisions of Section 10(a). The original 


Wagner Act specified that the Board’s power 
to remedy unfair labor practices “shall be 
exclusive.” The Taft-Hartley Act excised 
these words. Hence, it is said, not only the 
Board but also private parties may secure 
the injunctions provided in Sections 10(j) 
and 10(1). 

The argument overlooks the purpose of 
the excision, plainly written in the confer- 
ence report. The word “exclusive” was 
omitted from the act “because of its provi- 
sions authorizing temporary injunctions en- 
joining alleged unfair labor practices and 
because of its provisions making unions 
suable. .. .”“ Unions and employers com- 
mitting unfair labor practices are subject not 
only to cease-and-desist orders but also to 
injunctions under Section 10(j). Unions are, 
in addition, subject to mandatory injunctions 
under Section 10(1), and damage suits 
brought by private parties under Section 
303. Employers and unions may sue each 
other for damages for breach of collective 
agreements under Section 301. The frame- 
work of the act, however, indicates that its 
provisions as to unfair labor practices are built 
around the ideas of administrative enforcement 
rather than the creation of private rights. 

The legislative history of the act, more- 
over, supports this view. When the Senate 
Labor Committee reported its bill to the 
Senate floor, Senator Ball argued for the 
private injunction. But Senators Taft and 
Ives opposed it, and the Senate rejected the 
Ball proposal.“ 

Reservation to the Board of the right to 
secure injunctions has broad significance, for 
even if the act were conceded to express a 
fair labor policy, that policy might con- 
ceivably be used for purposes of repression 
by private persons. It serves to point up 
the policy feature of the act when an expert 
government official; rather than a private 
person, is vested with the power to restrain 
unfair labor practices. Since interim injunc- 
tions may often determine the outcome of 
the controversy, the fact that they are se- 





(Footnote 40 continued) 

Bradley Company v. Local Union No. 3, Inter- 
national Brotherhood of Hlectrical Workers [9 
LABOR CASES { 51,213], 325 U. S. 797, 65 S. Ct. 
1533, 89 L. Ed. 1939 (1945). 

“4-H. R. 3020, Eightieth Congress, First Ses- 
sion, Sections 12, 301 (April 18, 1947). 

“See infra for a discussion of situations in 
which the act authorizes the injunctive remedy 
upon the suit of private persons. 

* Bakery Sales Drivers Local Union No. 33 
v. Wagshal [14 LABOR CASEs { 51,262], 333 U. S. 
437, 68 S. Ct. 630, 92 L. Ed. 599 (1948). 

“See Textile Workers Union of America v. 
Amazon Cotton Mills Company [14 LABOR CASES 
{ 64,309], 76 F. Supp. 165 (DC N. C., 1948), 
rev'd [14 LABOR CASES { 64,443], 167 F. (2d) 
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183 (CCA-4, 1948); Dixie Motor Coach Corpora- 
tion v. Amalgamated Association of Street, Hlec- 
tric Railway d& Motor Coach Employees [14 
LABOR CASES { 64,231], 74 F. Supp. 952 (DC 
Ark., 1947). See also, denying an injunction 
upon the suit of a private party, Gerry of 
California v. International Ladies’ Garment 
Workers Union [14 LABOR CASES { 64,260] 
(Calif., 1948); International Longshoremen’s & 
Warehousemen’s Union v. Sunset Line & Twine 
Company [14 LABOR CASES { 64,444], 77 F. 
Supp. 119 (DC Calif., 1948). 

“H. R. Report No. 510, Eight.-th Congress, 
First Session, p. 12 (1947) (Prevention of Un- 
fair Labor Practices). 

See 93 Congressional Record 5040 et seq. 
(May 9, 1947). 
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cured only after government investigation 
helps to guarantee the fairness of the cir- 
cumstances under which they are issued; it 
also mitigates the ex parte character of the 
injunction authorized both by Sections 10(j) 
and 10(1). 

There is danger, of course, that public 
officials may use the injunctive powers for 
political purposes. Strong arguments may 
be advanced that private parties should be 
given the right to secure injunctions, but 
that injunction suits should be initiated be- 
fore the NLRB rather than before inexpert 
courts.“ The Taft-Hartley Act does just 
the opposite. But under neither proposal 
does government by injunction result. 


Injunction in Crisis Labor Situations 


The drafters of the Taft-Hartley Act were 
presented with a number of alternative solu- 
tions for the adjustment of strikes in indus- 
tries whose continued operation is necessary 
for the public health, safety and welfare. 
One was compulsory arbitration. Another 
was seizure. A third was a system of so- 
called “cooling-off” periods. In determining 
the relative wisdom of these three methods, 
Congress was obliged to keep in mind that 
our system of democracy is grounded in 
two basic foundations: free enterprise and a 
free labor movement. 

Accordingly, both compulsory arbitration 
and plant seizure were discarded for the 
least logical but also by far the least drastic 
procedure of cooling-off. Those who advo- 
cated compulsory arbitration failed to answer 
satisfactorily the arguments that it would 
lead to government regulation of wages, 
profits and prices. Its drastic consequential 
regulation would threaten both free manage- 
ment and free unions.“ Seizure, though 
often preferred over compulsory arbitra- 
tion,® is feared because of its tendencies to 
government ownership of industry. 

Little needs to be said regarding the cool- 
ing-off injunction authorized by the act to 
show that it is a far cry from government 
by injunction. There is superficial resem- 
blance to the decision in the Debs case, but 
the rationale is basically different; the in- 
junction in the Debs case destroyed collective 
bargaining in railroads, whereas the Taft- 
Hartley Act uses the injunction as a tem- 
porary measure to afford collective bargaining 
procedures an opportunity to avo'd a strike. 


Nobody thought to contend in 1934 that the 
Railway Labor Act’s comparable cooling-off 
provisions resuscitated government by in- 
junction.” 

As heretofore stated, the injunction issued 
under the Taft-Hartley Act in crisis situa- 
tions is dissolved if the dispute is not ad- 
justed within the eighty-day cooling-off 
period. The parties are then theoretically 
free to exercise their rights of economic 
coercion. But in such event the President is 
required, by the provisions of Section 210, 
to make a report to Congress including 
recommendations for appropriate action. 
The freedom to resort to economic coercion 
may properly be said to be theoretical since 
it is hardly possible that the crisis which 
caused the cooling-off injunction to be in- 
voked should not also compel further crisis 
measures to be taken. 

What can Congress do? Apparently it 
cannot direct compulsory arbitration of the 
particular dispute, but can probably adopt a 
resolution calling on the President to seize 
the struck industry. Plant seizure, then, is 
not ruled out by the act, but its drafters ap- 
parently believed that the President’s exer- 
cise of his seizure powers should await 
Congressional authorization to such effect. 

In minimizing the resemblance between 
the Debs injunction and the crisis. injunction 
under the act, it is not intended to speak in 
favor of its cooling-off provisions. There is 
too much to be said against them. They 
are illogical, they are unfair and they may 
be fruitless. What is perhaps most serious, 
they are an overhanging government inter- 
ference in voluntary collective bargaining 
and may impede its proper development. 

It is illogical to compel a strike to be 
delayed under a statute which does not also 
assure to those involuntarily employed that 
the final settlement will be retroactive to the 
time when the labor controversy started. 
The Taft-Hartley Act, unlike the Railway 
Labor Act, fails to give this assurance. 
Over-all considerations may, to be sure, 
make retroactivity unwise or financially im- 
possible. But the assurance would seem to 
be a logical quid pro quo of the strike limita- 
tion. The stress on retroactivity emphasizes, 
of course, the present period of rising prices 
and wages. We do not suppose that unions 
would quarrel with government procedures 
which delay wage decreases. The matter is 
by no means simple. Our concern, however, 





“See Teller, A Labor Policy for America 
(1945), pp. 215-219. 

*See Teller, Management Functions Under 
Collective Bargaining (1947), pp. 326-332; Good- 
rich, ‘‘Industrial Arbitration,’’ 2 Hncyclopedia 
of the Social Sciences 153 (1931). 
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# Gerhart, Strikes and Hminent Domain 
(1947); Teller, ‘‘Government Seizure in Labor 
Disputes,’’ 60 Harvard Law Review 1017 (1947). 
Cf. Twentieth Century Fund, Strikes and Demo- 
cratic Government (1947). 

% 45 USC Section 151 (1946). 


, 47 








is with the fairness of present procedures, 
not those which may be adopted in the 
future in different economic contexts. 


The unfair feature of “cooling-off” legisla- 
tion lies in the fact that the government 
thereby compels persons to work upon terms 
of employment which not it but a private 
employer has fixed and which the govern- 
ment has no legal authority to alter. Even if 
the assurance of: retroactivity were given, 
in other words, the government’s inability 
to dictate the final settlement would nullify 
the effect of such assurance. 


An adjunct to “cooling-off” legislation 
usually proposed is the procedure by which 
fact-finding agencies are appointed to recom- 
mend the terms for settlement of controver- 
sies. It would seem that fact-finding as a 
statutory institution constitutes an intrusion 
upon voluntary collective bargaining which 
may be self-defeating in many cases. Specific 
controversies may require the creation or 
appointment of a special body or commis- 
sion. But the existence of a permanent fact- 
finding body or statutory procedure is the 
kind of intervention in voluntary bargaining 
which may discourage the efforts of the 
parties themselves to bring about adjust- 
ment of the controversy.” 


When such fact-finding bodies deliberate 
during a so-called “cooling-off” period, they 
do so under threat of strike, and their con- 
clusions may sometimes be influenced by 
considerations other than those of sound 
labor relations policy. 


In the recently decided United Mine Work- 
ers case," the Supreme Court held that the 
government may, despite the Norris Act, 
secure an injunction to restrain a strike 
called at a plant seized by the government 
under the provisions of the War Labor 
Disputes Act.” The decision was distin- 
guished from the holding in the Debs case, 
where no government seizure of the rail- 
roads took place. There is an overtone in 
the case, which was decided March 6, 1947, 





that it would be improper for the govern- 
ment to secure an injunction in its own 
name, the result of which would be to com- 
pel men to work at privately owned plants 
for the private profit of their owners." Yet 
three months later this is just what the Taft- 
Hartley Act authorized (though for a tempo- 
rary period) in its cooling-off provisions. 

It may-be conceded that perfect solutions in 
crisis situations are difficult to fashion. But 
procedures ought to be avoided which seep 
down into the ordinary process of private bar- 
gaining and become part of it. The emergency 
board provisions in the Railway Labor Act 
have seriously impaired effective bargaining 
in railroad labor relations. While the rea- 
sons for this are many-faceted,” there is 
nevertheless danger that the Taft-Hartley 
Act may cause a similar development in 
industry generally. 


Labor Injunction 
and Constitutional Rights 


Abundantly interjected in the literature 
which the Debs and later pre-Norris Act 
cases sired, was the contention that the injunc- 
tion of strikes compelled involuntary servi- 
tude.” In recent years the identification of 
picketing with free speech has intensified 
reliance upon the Constitution as an anti- 
injunction precept. If, as charged, the Taft- 
Hartley Act offends constitutional rights in 
authorizing the injunctive remedy against 
strikes and picketing, a measure of validity 
would be given to the charge that the act 
rehabilitates government by injunction. 


But there seems to be little basis for the 
charge. Regarding the alleged connection 
between injunctions of strikes and involun- 
tary servitude, it would appear to be a suffi- 
cient answer that there is a patent distinction 
between striking and quitting work. A 
striker regards himself as an employee whose 
work has been suspended rather than termi- 
nated.” The Taft-Hartley Act, like the 





51 Slichter, The Challenge of Industrial Rela- 
tions (1947), p. 150; Stewart and Couper, Fact 
Finding in Industrial Disputes (1946). 

2U. 8. v. United Mine Workers of America 
(12 LABOR CASES f 51,239], 330 U. S. 258, 67 
S. Ct. 677, 91 L. Ed. 884 (1947). 

53 50 USC Section 1501 et seq. (1946). 

* The validity of this overtone was impaired, 
however, by the fact that the government op- 
erated the seized mines for the private profit 
of the mine operators. This occasioned a good 
deal of justified criticism of the case. See Greg- 
ory, ‘‘Government by Injunction Again,’’ 14 
University of Chicago Law Review 363 (1947); 
Watt, ‘“‘The Divine Right of Government by 
Judiciary,’’ 14 University of Chicago Law Re- 
view 409 (1947). 
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5 See Northrup, ‘‘The Railway Labor Act and 
Railway Labor Disputes in Wartime,”’ 36 Ameri- 
can Economie Review 370 (1946); cf. Glenn and 
Wilson, ‘‘Keeping the Peace in Railroad Trans- 
portation,’’ 248 Annals of the American Academy 
of Political and Social Science 110 (1946). 

% See Frankfurter and Greene, ov. cit., foot- 
note 3, p. 90; cf. Hopkins v. Oxley Stave Com- 
pany, 83 F. 812 (CCA-8, 1897). 

st ‘‘A strike is a concerted suspension of work 
in the part of a body of workers pending the 
adjustment of an existing industrial dispute... 
the relations between employer and worker 
have not been severed. They subsist in a state 
of belligerent suspension.’’ Hillquit, ‘‘Collec- 
tive Bargaining Between Employers and Work- 
ers,’’ 5 Lectures on Legal Topics 115 (Associa- 
tion of the Bar of the City of New York, 1928). 
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original Wagner Act, accepts this view; it 
includes strikers in the definition of “em- 
ployees” who are entitled to statutory pro- 
tection. 

When an illegal strike is enjoined, it is 
not the quitting of work which is attacked, 
but the concerted suspension of employment 
—the use of the strike weapon as an instru- 
mentality of the illegal combination.” Not 
even the broadly worded injunction in the 
Debs case restrained work-quitting or com- 
pelled people to work, but rather was directed 
at the confedegation which the union initiated, 
directed and supported financially. Section 502 
of the Taft-Hartley Act specifically recog- 
nizes the right of employees to quit work 
and prohibits the issuance of an injunction 
to compel persons to work. 


The case against the picketing-free speech 
identification is not so clear, though the 
tendency of recent judicial decisions is prop- 
erly to recognize that picketing is primarily 
a weapon of economic coercion, not simply 
a vehicle for expressing ideas.” As such it 
may be regulated by the state in the exercise 
of its police power even in the absence of 
a showing of clear and present danger.” 


The existing confusion regarding the legal 
status of picketing derives from decisions of 
the Supreme Court of the United States. 
That Court flirted for some time with the 
idea.that picketing is free speech. At one 


time it appeared to embrace the idea in un- 
qualified fashion,” but later receded from it 
somewhat, and has left the matter in a state 
of some confusion.® 


Whatever the present extent of the Supreme 
Court’s identification of picketing with free 
speech, one cannot read that Court’s opinions 
on the subject without believing that the 
injunctions (in all cases issued by state 
courts) were invalidated partly because of 
the vague conspiracy grounds which under- 
lay their issuance. In one case, indeed, the 
Court drew a distinction between a statutory 
and a common-law source of authority for 
labor injunctions,” which favored the former 
over the latter, and in another it upheld an 
injunction partly because it was based on a 
state statute.” 


Two main factors would seem, therefore, 
to support the view that injunctions may 
constitutionally be issued to restrain unfair 
labor practice picketing under the Taft- 
Hartley Act: (1) the tendency of the later 
Supreme Court decisions to limit the earlier 
cases which broadly identified picketing with 
free speech, and (2) the fact that the act 
authorizes injunctions against picketing not 
in line with any vague common-law pro- 
scription but in furtherance of a statutorily 
formulated national labor policy.* 


When speech is used in furtherance of 
the commission of a tort, it may be restrained.” 





58 See Dorchy v. Kansas, 272 U. S. 306, 47 S. 
Ct. 86, 71 L. Ed. 248 (1926); Slichter, op. cit., 
p. 158. 

% Most of the recent decisions (possibly with 
the exception of New York, though in that state 
the appellate courts have not been presented 
with proper or appropriate sets of facts for 
definite disposition) have held that picketing 
may be enjoined, despite its partial identifica- 
tion with free speech, where carried on for an 
unlawful objective. E.g., Park ¢& Tilford Im- 
port Corporation v. International Brotherhood 
of Teamsters [10 LABOR CASES { 62,963], 27 Cal. 
(2d) 599, 165 Pac. (2d) 891 (1946); Silkworth v. 
Local Union [8 LABOR CASES {f 62,367], 309 
Mich. 746, 16 N. W. (2d) 145 (1944); Fashion- 
craft, Inc. v. Halpern [7 LABOR CASEs { 61,637], 
313 Mass. 385, 48 N. E. (2d) 1 (1943); Mark- 
ham & Callow v. International Woodworkers 
(7 LABOR CASES { 61,574], 170 Ore. 517, 135 Pac. 
(2d) 727 (1943); Retail Clerks’ Union v. Wiscon- 
sin Employment Relations Board [6 LABOR 
CASES { 61,363], 242 Wis. 21, 6 N. W. (2d) 698 
(1942). 

© In re Blaney [13 LABOR CASES { 64,039], 30 
Cal. (2d) 643, 184 Pac. (2d) 892 (1947). 

“AFL v. Swing [3 LABOR CASES { 51,112], 
312 U. S. 321, 61 S. Ct. 568, 85 L. Ed. 855 (1941); 
Carlson v. California [2 LABOR CASES { 17,060], 
310 U. S. 106, 60 S. Ct. 746, 84 L. Ed. 1104 
(1940); Thornhill v. Alabama [2 LABOR CASES 
f 17,059], 310 U. S. 88, 60 S. Ct. 736, 84 L. Ed. 
1093 (1940). 

® Carpenters & Joiners Union v. Ritter’s Cafe 
[5 LABOR CASES { 51,137], 315 U. S. 722, 62 S. 
Ct. 807, 86 L. Ed. 1143 (1942); cf. Allen-Bradley 
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Local v. Wisconsin Employment Relations Board 
{5 LABOR CASES { 51,135], 315 U. S. 740, 62 S. 
Ct. 820, 86 L. Ed. 1154 (1942); Hotel & Restauw- 
rant Employees’ International Alliance v. Wis- 
consin Employment Relations Board [5 LABOR 
CASES { 51,132], 315 U. S. 437, 62 S. Ct. 706, 86 
L. Ed, 946 (1942); Milk Wagon Drivers Union 
v. Meadowmoor. Dairies, Inc. [3 LABOR CASES 
7 51,111), 312 U. S. 287, 61 S. Ct. 552, 85 L. Ed. 
836 (1941). 

% AFL v. Swing, supra, footnote 61. 

* Carpenters & Joiners Union v. Ritter’s Cafe, 
supra, footnote 62. 

® The general subject is treated in detail in 
Teller, ‘‘Picketing and Free Speech,’’ 56 Har- 
vard Law Review 180 (1943); Dodd, ‘‘A Dis- 
sent,’’ 56 Harvard Law Review 513 (1943); 
Teller, ‘‘A Reply,’’ 56 Harvard Law Review 532 
(1943). See, for a recent view that regulation 
of picketing is a legislative rather than a con- 
stitutional problem, Gregory, Labor and the 
Law (1946), pp. 334-369. But see Watt, ‘‘The 
New Deal Court, Organized Labor and the Taft- 
Hartley Act,’’ 7 Lawyers Guild Review 193, 
217 (1947). In Le Baron v. Printing Specialties 
& Paper Converters Union [14 LABOR CASES 
64,290], 75 F. Supp. 678 (DC Calif., 1947), 61 
Statutes 136, 29 USCA Sections 158 (b) 4 (A), 
187 (a) (1) (Supp., 1947), the Taft-Hartley. Act 
provision authorizing cease-and-desist orders 
against secondary boycotts was held constitu- 
tional as applied to picketing. 

® Hookham v. Pottage, L. R. 8 Ch. App. 91 
(1872); cf. also Pratt Food Company v. Bird, 
148 Mich. 631, 112 N. W. 701 (1907): Burdick, 
The Laws of Torts (1926), p. 275 et seq. 
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The Supreme Court applied this principle in 
holding that the NLRB could properly issue 
a cease-and-desist order against an employ- 
er’s speechmaking though his speech was 
on its face noncoercive, where the context 
involved unfair practices.” Tiere seems noth- 
ing wrong constitutionally with the applica- 
tion of this principle to picketing carried on 
in furtherance of union labor practices.” 

The view that picketing is not subject to 
regulation of any kind is as extreme and 
faulty as the former view that picketing 1s 
inherently bad and illegal per se. Whether 
or not the act steers a “middle course” in 
regard to its policy formulation, it avoids 
both of these extreme positions in imple- 
menting its policies. 


LABOR INJUNCTION 
IN STATE COURTS 


State as well as federal courts took to 
issuing injunctions after the decision in the 
Debs case. The agitation for the end of gov- 
ernment by injunction was directed to the 
states as well as the federal government. 
State statutes limiting the use of the injunc- 
tion in labor controversies were passed even 
prior to the Clayton Act. And that act was 
the prototype of a number of state anti- 
. injunction laws. Similarly, the Norris Act 
inspired an even greater number of corre- 
sponding state laws.” 


Unlike the Norris Act as regards the 
jurisdiction of the federal courts, however, 
state courts have in general narrowly inter- 
preted state anti-injunction laws. As dis- 
tinguished from the statutory federal courts,” 
state courts are generally constitutional courts 
having general powers to interpret the public 
policy." For this and other reasons, courts 
in most states, both those having anti-injunction 
laws and those retaining their common-law 
powers, have continued to enjoin concerted 
labor activity carried on for unlawful pur- 
poses or in inappropriate circumstances.” 


When the Taft-Hartley Act was passed, 
then, the state court labor injunction still 
flourished. It was hemmed in somewhat 
by the Supreme Court decisions identifying 





Its rigors were 
modified more or less substantially in some 


picketing with free speech. 


states by enlightened judicial opinion. But 
its basic characteristic—issuance of the in- 
junctive remedy upon the suit of private 
parties on the general grounds of conspiracy 
and restraint of trade—survived. 


What effects does the act have upon the 
state court injunction? Has the act enlarged 
or restricted the injunctive powers of state 
courts in labor-management relations? It is 
submitted that the charge against the act 
as regards its revival of gevernment by 
injunction is further weakened by the fact 
that it does not enlarge, but may in some 
instances, restrict the area in which labor 
injunctions may be issued by state courts. 


The interim injunctions authorized by 
Sections 10 (j) and 10 (1) may be eliminated 
from the purview of the above thesis, as 
such injunctions may not be secured by pri- 
vate parties but must be sought by the Gen- 
eral Counsel in the federal courts. The 
cooling-off injunction may also be excluded, 
since the right to secure it (also in federal 
courts) is limited to the Attorney General. 
Our search is for cases in which private 
injunctions may be secured under the act. 


There are undoubtedly many such cases, 
though they are peripheral situations which 
do not impair the main theme of the act, 
i. ¢., abolition of the privately secured labor 
injunction. A union may probably be en- 
joined, for example, by one of its members 
from using his dues for political purposes 
in violation of Section, 304 of the act. An 
employer may have the right to enjoin a 
union from paying employee benefits from 
a fund administered without employer-repre- 
sentation in violation of Section 302 (b) of 
the act. Section 302 (e) does, in fact, au- 
thorize private injunctions in all cases of 
illegal payments to labor unions. There are 
also cases in which injunction suits may be 
maintained by private parties to enjoin the 
processing of representation proceedings by 
the NLRB which impair contract rights or 
rights secured under NLRB certifications.” 
In some of these situations the Norris Act 
may be, but probably is not, a bar to private 





8’ See Virginia Electric d Power Company v. 
NLRB [7 LABOR CASES f 51,161], 319 U. S. 533, 
63 S. Ct. 1214, 87 L. Ed. 1568 (1943). 

«Cf, Sutherland, ‘‘The Constitutionality of 
the Taft-Hartley Law,’’ 1 Industrial and Labor 
Relations Review 177, 186 (1948). 

® The statutes are collected, and the cdses 
decided thereunder discussed, in Teller, Labor 
Disputes and Collective Bargaining (1940), Vol. 
2, Sections 426-450. 

” Lauf v. Shinner, supra, footnote 21. 

"1 E.g., Busch Jewelry Company v. United Re- 
tail Employees Union [1 LABOR CASEs { 18,401], 
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281 N. Y. 150, 22 N. E. (2d) 320 (1938): Starr 
v. Laundry & Dry Cleaning Workers, 155 Ore. 
634, 63 Pac. (2d) 1104 (1936). 

7% Fashioncraft, Inc. v. Halpern, supra, foot- 
note 59; Isolantite, Inc. v, United Electrical, 
Radio & Machine Workers [6 LABOR CASES 
§ 61,352], 132 N. J. Eq. 613, 29 Atl. (2d) 183 
(1942). 

™% See Klein v, Herrick [4 LABOR CASES 
f 60,681], 41 F. Supp. 417 (DC N. Y., 1941); ef. 
Fitzgerald v. Douds [14 LABOR CASES { 64,490], 
167 F. (2d) 714 (CCA-2, 1948). 
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injunctions. 
the ban of the Norris Act as to injunction 
suits brought in the federal courts arising 
out of illegal payments to or by unions. 
Whether or not the Norris Act applies, 
suits of these kinds may in some instances 


Section 302 (e} expressly lifts 


be brought in the state courts. This is no 
proof, however, that the Taft-Hartley Act 
enlarges the jurisdiction of state courts to 
issue labor injunctions. For the cases under 
consideration are special situations of lim- 
ited and defined type, not statutory au- 
thorization for the state courts to exercise 
general jurisdiction in labor-management 
disputes. 


We are thus brought closer to the problem. 
The act applies to the labor relations of indus- 
tries which, though situated wholly within 
a state, “affect” interstate commerce. To 
what extent may state courts continue to 
issue injunctions to restrain employer or 
union conduct which is deemed illegal on 
grounds of general state law? Perhaps the 
central aspect of this problem has to do with 
state common law, but the impact of the 
problem is also felt where a state statute 
is involved. 


Federalization of labor law is undoubtedly 
one of the main objects of the act. When 
Congress passes such a statute defining 
rights and wrongs and prescribes certain 
remedies, it would seem natural for some 
persons to conclude that the states may 
not interfere with the effectuation of the 
congressional scheme of things by limiting 
these rights, or changing the contents of 
these wrongs, or prescribing different rem- 
edies.* Abundant support for this conclu- 
sion could be found in the legislative history of 
the Act, which discloses that Congress ad- 
dressed itself to the selection of remedies and 
rejected some in the process of choosing others. 


There is another way of looking at the 
act, however, and the over-all history of 
federal-state relationships in the field of 
labor-management disputes seems to indi- 
cate it is the correct way. According to 
this view, the act would be regarded as an 
enlargement of federal jurisdiction over 
labor matters which does not preclude state 
action in the absence of evidence of impair- 
ment of federally guaranteed rights. But 


rights which the federal government suffers 
or permits under the act must be distin- 
guished from rights which are guaranteed. 


This may lead to complications in specific 
cases. The resolving of conflicts over juris- 
diction in our federal system of government 
has not been easy. It was not finally completed 
under the original Wagner Act. A state 
licensing law for union organizers was held 
void because it worked a “forfeiture of col- 
lective bargaining rights” guaranteed by 
that act,” and a state labor board decision 
granting bargaining rights to supervisors 
was invalidated for inconsistency with, NLRB 
policy.“ But a state administrative order 
enjoining mass picketing and breaches of 
the peace survived attack for inconsistency.” 


We look to the Taft-Hartley Act for 
resolution of the uncertainties as to over- 
lapping jurisdiction, but its provisions are 
not always helpful. Indeed, they sometimes 
enhance the confusion. Section 10 (a), deal- 
ing with remedies for unfair labor practices, 
permits the NLRB to cede a part of its 
jurisdiction to state boards if their decisions 
or the laws under which they operate are 
consistent with the federal statute. The 
effect of the section as regards employee 
status and deprivation of bargaining rights 
is at least partially understandable. It is 
doubtful, however, whether the drafters of 
the act adequately took into consideration 
the fact that the amended Wagner Act 
applies not only to employer unfair practices 
but also to newly created union unfair prac- 
tices as well. Does the section mean that 
state labor injunctions must conform to the 
amended Wagner Act when their function 
is transferred to administrative agencies un- 
der the name of unfair labor practices? 


This would mean that the Taft-Hartley 
Act provides exclusive rights and wrongs in 
industrial disputes which “affect” commerce.” 
Such an interpretation is supported at first 
blush by the provisions of Section 14 (b) 
which validate state statutes outlawing all 
forms of compulsory union membership, 
including those recognized as lawful under 
federal law by Section 8 (a) (3). But in 
that event it is difficult to understand the 
necessity, in the light of the withdrawal of 
bargaining rights from supervisors in Sec- 





™ Texas & Pacific Railway Company v. Rigsby, 
241 U. S. 33, 36 S. Ct. 482, 60 L. Ed. 874 (1916). 

™% Hill v. Florida ex rel, Watson [9 LABOR 
CASES { 62.438]. 325 U. S. 538, 65 S. Ct. 1371, 
89 L. Ed. 1782 (1945). 

1% Bethlehem Steel Company v. New York State 
Labor Relations Board [12 LABOR CASES 
§ 51,245], 330 U. S. 767, 67 S. Ct. 1026, 91 L. Ed. 
1243 (1947). 
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™ Allen-Bradley Local v. Wisconsin Employ- 
ment Relations Board, supra, footnote 62. 

*It may, of course, mean much more, L.e., 
it may operate to discourage the states from 
transferring the regulation of union activities 
from the courts under vague common-law pre- 
cepts expressed in the labor injunction to ad- 
ministrative agencies exercising power under 
defined circumstances. Cf. In re Mamaux & Son 
[15 LABOR CASEs { 64,573 (Pa., 1947). 
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tion 2 (3), of the provisions of Section 14 (a) 
which enjoin states from granting such bar- 
gaining rights. 

These contradictions cannot be resolved 
without appreciation of the fact that the act 
is not simply one law but many laws put 
together in a single legislative vehicle. Some 
of these, like the union bargaining rights car- 
ried over from the original Wagner Act, 
establish standards to which the states must 
subordinate their policies. Others establish 
permissive forms of conduct which the states 
need not safeguard. For example, there is 
nothing in the act which prohibits a state 
court acting on grounds of general law from 
enjoining a strike for recognition by super- 
visors or from restraining a strike called in 
breach of a collective bargaining agreement. 
The act does not prevent a state from passing 
a law requiring the filing of non-Communist 
affidavits by union officers as a condition 
not only to securing statutory bargaining 
rights but also to calling a strike for recog- 
nition. It is also doubtful whether the act, 
which permits organizational picketing by 
an outside union or by nonemployees,” 
thereby prohibits the states from outlawing 
this form of activity.” 

The disparity between state and federal 
doctrines may work in favor of or against 
the legality of concerted labor activity. Thus, 
whereas the Taft-Hartley Act outlaws the sec- 
ondary boycott only when a secondary strike 
is used to further it," those state courts 
which have permitted the secondary strike 
would have the right to continue so to do;™ 
the same could be said for the states whose 
courts have enjoined the secondary boycott 


whether a third party’s loss of patronage or 
loss of services is the means used.“ Again, 
state courts may disregard the narrow attack 
upon featherbedding in the act“ by altogether 
refusing to enjoin makework boycotts,” or by 
broadly enjoining union interferences with the 
use of labor-displacing mechanical invention.” 


In sum, the mere fact of the existence of 
the Taft-Hartley Act does not impair the 
power of state courts to issue injunctions 
at the suit of private parties on grounds of 
general law in industries which “atfect” com- 
merce. As to rights guaranteed by the act, 
the power of state courts has been restricted. 
The enumeration or omission of acts of wrong- 
doing by the act, however, does not dictate 
a similar course of law by the states. 


But state courts may no longer enjoin 
concerted labor activity upon the ground 
that it seeks to compel a violation of federal 
labor law, where the Taft-Hartley Act pro- 
vides a remedy for the violation. To this 
extent the act has restricted the scope of 
the state court injunction. Picketing for a 
union shop by a labor organization which 
does not represent any employees at the 
picketed establishment was formerly held 
enjoinable by some state courts because the 
picketing sought to compel the employer to 
violate the Wagner Act.” Failure of the fed- 
eral government to provide a remedy in such 
a situation was one of the grounds upon 
which state courts assumed jurisdiction. This 
may no longer be done since the amended 
Wagner Act (Section 8 (b) (1)) apparently 
declares such picketing to be an unfair labor 
practice. The federal government having 
closed the gap, the states are no longer free 





™ 61 Statutes 136, 29 USCA Sections 158 (b) 
4 (B), 187 (a) (2) (Supp., 1947). 

8° See Denver Milk Producers, Inc. v, Interna- 
tional Brotherhood of Teamsters [12 LABOR 
CASES { 63,778] (Colo., 1947); 46 Del. Laws 1947, 
Chapter 196; Mass. Acts 1947, Chapter 657; Mich. 
Pub. Acts 1947, No. 318; Mo. Laws 1947, S. B. 
79; Ore. Laws 1947, Chapter 355; N. D. Laws 
1947, Chapter 372; Pa. Laws 1947, Act No. 484; 
S. C. Laws 1947, Chapter 93; Utah Laws 1947, 
H. B. 36. Doubt concerning the constitution- 
ality of statutes of this kind as applied to 
picketing in the light of the free speech identifi- 
cation was expressed in Twin Grill Company 
v, Local Joint Bxecutive Board of Scranton [13 
LABOR CASES { 64,037], 60 Pa. D. & C. 379 
(1947). 

8161 Statutes 136, 29 USCA 158 (b) 4 (A), 187 
(a) (1) (Supp., 1947). 

83 See, e.g., Parkinson v. Building Trades Coun- 
cil, 154 Cal. 581, 98 Pac. 1027 (1908): Smythe 
Neon Sign Company v. Local Union [1 LABOR 
CASES { 18,303], 226 Iowa 191, 284 N. W. 126 
(1939); Grant Construction Company v. St. Paul 
Building Trades Council, 136 Minn. 167, 161 
N. W. 520 (1917). 

83 See Anderson & Lind Manufacturing Com- 
pany v. Carpenters’ District Council, 308 Il. 
488, 139 N. E. 887 (1923); Armstrong Cork & 
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Insulation Company v. Walsh, 276 Mass. 263, 
177 N. E. 2 (1931). The ‘unity of interest’’ 
test for secondary picketing apparently makes 
no distinction between causing loss of services 
and causing loss of patronage. See Fortenbury 
v. Superior Court [3 LABOR CASES { 60,101], 16 
Cal. (2d) 405, 106 Pac. (2d) 411 (1940); Back 
v. Kaufman [2 LABOR CASES { 18,692], 175 Misc. 
169, 22 N. Y. S. (2d) 449 (1940). 

8461 Statutes 136, 29 USCA Section 158 (b) (6) 
(Supp., 1947). 

% Cf. Harper v. Hoecherl [7 LABOR CASES 
§ 61,617], 153 Fla. 29, 14 So. (2d) 179 (1943); 
Del. Laws 1947, Chapter 196, Section 2 (1). 

8 Cf. Opera on Tour, Inc. v. Weber [4 LABOR 
CASES { 60,474], 285 N. Y. 348, 34 N. E. (2d) 
349 (1941). 

8% See Wolferman, Inc. v. Root [18 LABOR 
CASES { 64,008], 356 Mo. 976, 204.S. W. (2d) 733 
(1947); Chattanooga Blow Pipe & Roofing Com- 
pany v. Sheet Metal Workers [12 LABOR CASES 
63,706] (Tenn., 1947); cf. Park & Tilford Im- 
port Corporation v. International Brotherhood 
of Teamsters, supra, footnote 59; Peters v. 
Central Labor Council [11 LABOR CASEs 163,219], 
179 Ore. 1, 169 Pac. (2d) 870 (1946). 

% It was recently held in Simons v, Retail 
Clerks’ Union [14 LABOR CASES { 64,465] (Calif., 
1948) that picketing by a nonmajority union for 
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to act. The same may be said as regards 
picketing or boycotting by an outside union 
against an employer whose employees have 
chosen a union certified by the NLRB.” 


The fact that state courts may no longer 
issue injunctions in furtherance of federal 
legislative labor policies in the circumstances 
here discussed, is evidenced by provisions of 
the Taft-Hartley Act. That act addressed 
itself to the jurisdiction of state courts. They 
have jurisdiction under Section 303 in cases 
of jurisdictional and secondary boycotts, and 
other cases of “unlawful combinations,” i. e., 
the same types of cases which are defined 
as union unfair labor practices in Section 
8 (b) (4), subdivisions (A), (B), (C) and 
(D). But state court jurisdiction is limited 
to the assessment of damages. Insofar, then, 
as Congress defined an area of jurisdiction 
in cases of unfair labor practices, it carved 
out certain practices only, and as to these 
the remedy of injunction was not authorized. 
The interim injunctions specified in Sections 
10 (j) and 10 (1) must be secured in the 
federal courts and may not be sought in 
state courts. 

This is not to say that violation of the 
Taft-Hartley Act can no longer have effects 
in state courts. In a variety of situations, 
many of them indirect and at present not 
clearly defined, state courts -will be obliged 
to consider the impacts of their remedies 
upon the policies expressed in the act. In a 
state court suit by a union to enjoin breach 
of a closed shop agreement by an employer, 
for example, the latter should be permitted 
to interpose the illegality of the agreement 
under Section 8 (a) (3).” In an employer’s 


suit to enjoin an illegal’ strike, the union 
ought to be allowed to show that the em- 
ployer does not come into equity with clean 
hands by reason of his commission of un- 
fair practices in violation of Section 8 (a).™ 
Such cases aside, however, it seems that 
state courts will hereafter be required to 
predicate injunctions on state law, not on 
the ground that the conduct sought to be en- 
joined is an unfair or unlawful act under the 
Taft-Hartley Act.” 


Injunction in Cases 
of Labor Violence 


The injunction in the Debs case was based 
upon the repeated acts of violence commit- 
ted by the strikers. In 1921, the Supreme 
Court held in the American Steel Foundries 
case ™ that courts had the power not only to 
enjoin violent strikes and picketing activi- 
ties, but also to regulate them, as by de- 
fining the permissible number of pickets and 
the manner in which picketing may be 
carried on, Then, in 1941, the Supreme Court 
decided the Meadowmoor Dairies Company 
case,“ which held that a blanket injunction 
may be issued in a case of extreme violence 
restraining not only unlawful conduct but 
lawful acts such as peaceful picketing which 
would, but for the enmeshed violence, be 
exempt from injunctive relief. : 

The Debs, American Steel Foundries and 
Meadowmoor cases animated scores of corre- 
sponding decisions by state and federal 
courts, and are fountainheads in the rules 
and principles which govern the injunction 
in American law. Injunctions against vio- 





(Footnote 88 continued) 

a closed shop may be enjoined upon the suit 
of the picketed employer because the picketing 
seeks to compel the employer to violate the 
Taft-Hartley Act. If the argument made in the 
text is accepted, the Simons case would be ton- 
sidered to have been decided wrongly. 

® R. H. White Company v. Murphy [5 LABOR 
CASES { 60,886], 310 Mass. 510, 38 N. E. 685 
(1942); Markham €& Callow v. International 
Woodworkers, supra, footnote 59; Bloedel Dono- 
van Mills v. International Woodworkers [2 
LABOR CASES { 18,676], 4 Wash. (2d) 62, 102 
Pac. (2d) 270 (1940). 

® See Levinsohn Corporation v. Joint Board 
{14 LABOR CASES { 64,451], 273 App. Div. 469, 
738 N. Y. S. (2d) 171 (1948). In general, state 
courts may consider the validity of collective 
bargaining agreements, where suit is brought 
to enforce them or to enjoin their violation, 
against the provisions of the Taft-Hartley Act. 
See International Union v. J. I. Case Company 
[12 LABOR CASES { 63,617], 250 Wis. 63, 26 N. W. 
(2d) 305 (1947). 

"Cf. Devon Knitwear Company v. Levinson 
[2 LaBorR CASES { 18,628], 173 Misc. 779, 19 
N. Y. S. (2d) 102 (1940). 

"The extent to which state courts may or 
may not consider violations of the act depends 
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largely upon the nature of the particular case 
and the legislative background of the act’s 
provisions in the case. It is clear, for ex- 
ample, that a state court could not (aside from 
cases involving compulsory union membership) 
refuse enforcement of a collective bargaining 
agreement by a union whose officers have failed 
to file the non-Communist affidavit. It should 
also be clear that strike for recognition by 
such union may not be enjoined; the act does 
not affect the common-law rights of such unions. 
Cf. Cleland Simpson Company v. American 
Communications Association [13 LABOR CASES 
7 64,125] (Pa., 1947); Scranton Broadcasters, 
Inc. v. American Communications Association 
{13 LABOR CASES { 64,124] (Pa., 1947), wrongly 
issuing injunctions in such a case. It is not 
so clearly wrong, however, to hold, as in Ful- 
ford v. Smith Cabinet Manufacturing Company 
[14 LABOR CASES { 64,381] (Ind., 1948), that the 
employer need not show efforts to settle a dis- 
pute with a noncomplying union as a condition 
to securing an injunction under the state anti- 
injunction law. 

% American Steel Foundries v. Tri-City Cen- 
tral Trades Council, supra, footnote 8. 

% Milk Wagon Drivers Union v. Meadowmoor 
Dairies, Inc., supra, footnote 62. 
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lence may still be issued by the federal courts 
despite the Norris Act,” and by state courts 
notwithstanding corresponding state anti- 
injunction statutes,” though there is doubt 
in some states whether the blanket injunc- 
tion has survived the anti-injunction laws.” 

Union spokesmen have attacked the in- 
junction in cases of violence upon two sep- 
arate grounds: first, that labor violence is a 
symptom of various forms of injustice, and 
is often the counteraction to employer prov- 
ocation; second, that violence is an inde- 
pendent police matter, and remedies for 
violence should be divorced from govern- 
ment procedures designed to strike at the 
causes of violence. The original Wagner 
Act accepted both of these arguments and 
translated them into legal action. 


Employers were held to have committed 
unfair labor practices in violation of Section 
8 (1) of the act when they used proprietary 
police and physical methods to interfere 
with union organization. Employees, by con- 
trast, were granted protection under the act 
though they engaged in a variety of forms 
of violence, such as assault, riot, grinding 
sparks in the eyes of management person- 
nel. The Supreme Court gagged at the 
idea that sit-down strikers or seamen who 
commit mutiny aboard ship could not be 
discharged for so doing,” but the Board 
absorbed this defeat in its stride and con- 
tinued to apply its rule (though perhaps in 
modified form) that the commission of acts 
of violence by employees, unless very seri- 
ous, was not necessarily a bar to their as- 
sertion of rights under the act.” 

Has the Taft-Hartley Act changed this 
situation? An affirmative answer would lend 
some support to the contention that the act 
has revived government by injunction. The 
extent of this support would not, however, 
be too substantial in any event, since the 
right to secure an injunction in cases of vio- 
lence was protected even in the Norris Act. 

There were two schools of thought on the 
subject when the bills underlying the Taft- 
Hartley Act were formulated. One believed 
that the suppression of violence is a state 





and not a federal function under our Con- 
stitution; hence, that the commission of acts 
of violence should not be made an unfair 
labor practice under federal law. The other, 
while conceding the force of this argument, 
contended that the federal government 
should not permit the rights which it creates 
to be secured through violence. The House 
bill accepted the thinking of the second 
school of thought and made the use of force 
and intimidation not only an unfair labor 
practice but an unlawful act as well.™ The 
Senate bill, however, contained no corre- 
sponding provisions. The Senate bill was 
accepted by the conference committee. On 
the main question, it appears that the revival 
of old injunctive sanctions cannot be charged 
to the Taft-Hartley Act. 


This does not necessarily mean that em- 
ployees who engage in unlawful acts are as 
free to do so under the act as they were 
under the original Wagner Act. There are 
other provisions which may at times be 
invoked to discourage such acts. Section 
8 (b) (1) makes it an unfair labor practice 
for a union and its agents to restrain or 
coerce employees in the exercise of the 
rights to join or to refrain from joining 
labor unions, and Section 10 (c) provides 
that no employee shall be reinstated if he 
is found to have been discharged for ‘cause. 
Apparently an employee who commits an 
unfair labor practice may on that account 
be discharged for cause. These adminis- 
trative remedies afford scant evidence of the 
creation of a specific category of wrongdo- 
ing in cases of labor unions, but indicate 
rather a policy that union activity should 
be related to other legitimate rights and 
interests in labor-management relations 

It is plain, despite these provisions of the 
Taft-Hartley Act, that no government policy 
can effectively abate violence if union lead- 
ers refuse to assume responsibilities in aid 
of this objective. There is evidence, instead, 
that some labor spokesmen take a some- 
what cavalier attitude towards it. A “strike- 
breaker,” say union spokesmen, is not entitled 
to legal protection. Again, it is said, a 
plan or establishment involved in a laber 





% 29 USC Section 7 (1932). 

% See Teller, op cit., footnote 69, Vol. 2, 
Section 446, 

"Cf. Baillis v. Fuchs [2 LABOR CASEs 418,511], 
283 N. Y. 133, 27 N. E. (2d) 812 (1940). 

% The cases are collected in Teller, op. cit., 
footnote 69, Vol. 2, Sections 285, 291, 319. 

® Southern Steamship Company v. NLRB [5 
LABOR CASES { 51,139], 316 U. S. 31, 62 S. Ct. 
886, 86 L. Ed. 1246 (1942); NLRB v. Fansteel 
Metallurgical Company [1 LABOR CASES { 17,042], 
306 U. S. 240. 59 S. Ct. 490, 83 L. Ed. 627 (1939). 

10 NLRB v. Perfect Circle Company [12 LABOR 
CASES { 63,842], 162 F. (2d) 566 (CCA-7, 1947); 
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NLRB v. Indiana Desk Company [9 LABOR 
CASES { 62,683], 149 F. (2d) 987 (CCA-7, 1945); 
NLRB v. Clinchfield Coal Corporation. [8 LABOR 
CASES { 62,362], 145 F. (2d) 66 (CCA-4, 1944). 

1H. R. 3020, Eightieth Congress, First Ses- 
sion, Section 8 (b) (1), Section 12 (a) (1) (1947). 

122 H. R. Report No. 510, Eightieth Congress, 
First Session (1947). In National Grinding 
Wheel Company, 75 NLRB 905 (1948), the Board 
held under the Taft-Hartley Act that the re- 
fusal of a striker while on the picket line to 
allow an employer's official to enter the plant 
justifies the refusal to reinstate the employee 
upon termination of the strike. 
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dispute should close down for its duration; 
the attempt to stay open is an invitation to 
violence. 


These are viewpoints not often expressed, 
yet firmly held by many labor leaders. They 
explain the so-called mass picket lines which 
surrounded plants recently involved in post- 
war labor disputes. Not only rank-and-file 
production workers were barred from the 
plant by these solid picket lines, but 
supervisors and office workers as well. Even 
company officers were denied access.™ These 
mass picket lines were in effect plant seiz- 
ures, similar to the sit-down strikes of 1937, 
and were so viewed by several courts.™ 
Other courts properly regarded them as an 
overhanging threat of imminent violence even 
if actual violence did not occur.” The need 
for a Geneva Convention for labor warfare 
has been amply demonstrated in the record 
of labor violence which followed the cessa- 
tion of World War II hostilities. 


Organized labor bore the brunt of strike- 
breaking for a number of years. It could 
not combat the practice alone. It turned to 
the government for assistance. The Wagner 
Act and the Brynes Antistrikebreaking 
Law ™ were passed as a result. A “strike- 
breaker” is a person hired not for employ- 
ment purposes, but primarily to break a 
strike, though he may be incidentally em- 
ployed at the plant or establishment. Usually 
he is paid wages higher than those formerly 
paid to the strikers; sometimes he is paid 
a fee. He has no interest in permanent em- 
ployment. 


Our present law, however, recognizes 
management’s right to operate a business 
while a strike is in effect. The persons hired 
to take the place of strikers are not “strike- 
breakers” in the sense in which this term has 
traditionally been used. The Brynes Act makes 
it a crime for persons to hire strikebreakers 
as defined in the preceding paragraph, but 
the Supreme Court has recognized manage- 
ment’s right to hire replacement employees 
under the circumstances stated in this par- 
agraph.™ 





Intermediate between these two situations 
is the person hired to take the place of 
strikers where the strike is called in conse- 
quence of the employer’s commission of un- 
fair labor practices as defined in the Wagner 
Act. In this case the replacement employee 
is not a strikebreaker, but his status is con- 
cededly insecure as he must be discharged 
to make room for the strikers upon their 
return to work. 


It is not entirely logical, in these circum- 
stances, for labor unions to engage in vio- 
lence for the purpose of protesting the 
employment of “strikebreakers.” If they are 
in fact strikebreakers as that term is tradi- 
tionally limited, the criminal law applies; 
if they are replacements for unfair labor 
practice strikers, the law provides an admin- 
istrative remedy. This remedy might well 
be perfected by mitigating its delayed oper- 
ation, but it has operated effectively in scores 
of NLRB cases. 


When, therefore, labor unions engage in 
violence to prevent the employment of per- 
sons hired to take the place of strikers, they 
express a desire to be free of the conditions 
under which they were given legal protec- 
tion in case of strikes. The alternatives to 
violence in these circumstances are either 
repeal of these protective laws, thereby re- 
verting to the kind of warfare which pre- 
ceded them, or the assumption of responsibility 
by unions to see to it that violence does not 
occur. The revealed unwisdom of going 
back indicates that the latter alternative 
ought to be preferred. 


A similar rationale should apply in con- 
nection with the demand, expressed through 
violence and mass picketing, that plants 
should close down for the duration of labor 
disputes. Our law has not come around as 
yet to the proposition that labor unions (or 
anybody else) should have the power to fix 
the opening or closing of a business. This 
is a management function. If it is exercised 
for an illegal purpose (as in the case of a 
lockout), management may be punished for 
so doing under the Taft-Hartley Act, as it 





108 See Feldman and Bell, ‘‘Picketing: Its Use 
and Abuse,”’ 248 Annals of the American Acad- 
emy of Political and Social Science 97 (1946). 

4 Carnegie-Illinois Steel Corporation v. United 
BSieelworkers, 353 Pa. 420, 45 Atl. (2d) 857 
(1946); Westinghouse Electric Corporation v. 
United Electrical, Radio & Machine Workers 
[10 LABOR CASES { 62,973], 139 N. J. Eq. 97, 49 
Atl. (2d) 896 (1946). The similarity between 
the effect of mass picketing and the sit-down 
strike was also noted under the original Wagner 
Act in NLRB v., Perfect Circle Company, supra, 
footnote 100. 

16 See New England Novelty Company v. 
Sandberg [8 LABOR CASES { 62,158], 315 Mass. 
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739, 54 N. E. (2d) 915 (1944); SKF Industries, 
Inc. v. United Steelworkers [11 LABOR CASES 
{ 63,363], 56 Pa. D. & C. 149 (1945); Goldwyn 
v. Bcreen Set Designers [10 LABOR CASES 
{ 62,751] (Calif., 1945). 

106 18 USC Section 407a (1946). 

1% NLRB v. Mackay Radio & Telegraph Com- 
pany {1 LABOR CASES { 17,034], 304 U. S. 333, 
58S. Ct. 904, 82 L. Ed. 1381 (1938). 

18 Oregon Worsted Company, 3 NLRB 36 
(1936); enforcement granted [1 LABOR CASES 
7 18,129], 96 F. (2d) 193 (CCA-9, 1938). This 
rule has not been changed in the Taft-Hartley 
Act. 


55 








could be punished under the original Wagner 
Act. But when exercised within the frame- 
work of existing law, it should receive the 
protection of law. 


The argument has at times been made that 
employers who attempt to operate a plant in 
the face of a strike by hiring persons to 
take the strikers’ places thereby seek to 
replace collective bargaining by individual 
bargaining.” The argument is not without 
force, but the matter is not that simple. 
In perhaps most situations, plants cease pro- 
duction when strikes occur, either because 
of the unavailability of nonunion workers, 
or because management feels that the at- 
tempt to operate may impede settlement of 
the dispute, or for other reasons. In the 
case of an essential industry, however, the 
cbligation of continued production may be 
paramount, Even in other situations the 
case for business shutdown is not always 
clear. Suppose, for example, more than one 
union is in the plant, and all but one union 
come to a settlement; should the sole strik- 
ing union dictate the closing of the plant? 
Suppose the situation takes form in the 
background of a jurisdictional dispute? 
There may be cases, of which the recent 
meatpacking strike (May, 1948) is possibly an 
example, in which the union’s position is 
not entirely supported by its merabers. And 
there may be cases in which the union’s posi- 
tion is drastically at odds with prevailing 
economic realities. 


These considerations are apart from others. 
Would unions agree that their members 
should be prohibited from taking jobs else- 
where, or be barred from unemployment or 
strike benefits? Yet these might be corre- 
sponding union duties if the proposal to shut 
down struck plants were taken in earnest. 


All energies in the field of labor relations 
should be directed to the development of 
genuine collective bargaining in aid of peace- 
ful adjustment of disputes. In a free econ- 
omy, however, in which virtually everybody 
rightly opposes compulsory arbitration, con- 
troversies cannot be eradicated completely. 
A society which is vigilant to protect the 
claims and interests of the parties to con- 
troversies has the right to expect that these 
parties will carry them on without violence. 
It is a union responsibility to see to it that 
this expectation is realized. 


But management must learn that it can- 
not long rely on this assumption of re- 
sponsibility to take positions which are ada- 





mant or out of line with the viewpoints of 
the community. If the strain in human rela- 
tions is great, it will express itself in dis- 
orderliness, even riot, and little help can be 
expected from laws or cajoling in terms of 
how nice it is to be peaceful and law abiding. 
It is too easy to condemn labor violence, 
even though some justification for the con- 
demnation exists where violence is its own 
enemy, i.e., when it prevents genuine collec- 
tive bargaining. It is even more difficult to 
condemn it, even though this must as a gen- 
erality be done, where it is the outgrowth of 
management’s refusal to bargain in good faith. 


Conclusion 


Government by injunction as we know the 
term from the history of American labor 
law no longer exists in any substantial sense. 
The labor-management injunctive remedy 
authorized by the Taft-Hartley Act bears 
little if any resemblance to the scope and 
purpose of the labor injunctions which the 
Debs case inspired in state and federal courts. 
The act has probably restricted availability 
of the private injunction in state courts. 


But why, it may be asked, is the labor 
injunction necessary at all? England has 
gotten along without it; why can’t we? 
Isn’t an action for damages an adequate 
remedy if wrongdoing is found to have been 
committed? 


So far as an analogy is sought in England, 
the argument is easily answered. The 
labor-management procedures of democratic 
foreign countries are remarkable for dissimi- 
larities. England never had a Wagner Act. 
It has never had an antistrikebreaking 
law. Its labor movement.developed without 
help of the idea of compulsory union mem- 
bership. Jurisdictional labor disputes are 
no substantial problem in England. Diversifi- 
cation characterizes not only our compli- 
cated economy but also the people who 
give life to it. The analogy to England 
is fruitless, 


On the basic question, it is submitted that 
the injunction is necessary to prevent the 
destruction of the interests of both business 
and labor unions. It is also necessary to 
protect the public interest. An action for 
damages, even if the damages are both meas- 
urable and collectible, is no proper substitute 
for a going business. The public interest can 
rarely be served by damage actions. In- 





1 See Frey, ‘‘The Logic of Collective Bar- 
gaining and Arbitration,’’ 12 Law and Contem- 
porary Problems 264 (1947). 
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junctions translate the view that when the 
public interest requires that a thing be 
stopped, the best way to stop it is by re- 
straining its occurrence in the future. 


Union spokesmen who oppose the injunc- 
tion in labor-management relations need to 
be reminded that the cease-and-desist order 
under the criginal Wagner Act was a form 
of injunction. These spokesmen would not 
take kindly to the argument that an action 
for damages would be preferable to a cease- 
and-desist order when management is found 
to have interfered with the formation or 
growth of labor unions. 


There is no doubt, on the other hand, that 
the society in which we live is an unhappy 
one in many respects, and undue emphasis 
on law and logic to the exclusion of in- 
stitutional studies of the causes of industrial 
unrest may easily lead us into a world of 
make-believe. 

The economists are plainly right, for ex- 
ample, in telling us that wage increases 
must come out of increased labor produc- 
tivity, else they are futile. But those who 
work at substandard wages or those who are 


blamed for refusing to accept their lot in life 
without putting up a fiight to better it. 


Again, the guaranteed annual wage may 
be a misguided program which logically in- 
terferes with the objective of maximum em- 
ployment. But unplanned layoffs will not 
reduce the pressure for guarantees. Nor is 
the general refusal of management to em- 
bark upon a program of level production 
designed to mitigate the demand for periodic 
wage guarantees. 


These and a host of other problems press 
for solution. Above all, however, is the need 
for safeguarding political liberties, so that 
progress may be accommodated to individual 
rights. This can be done only under laws 
which are respected by all persons, not sim- 
ply by those who secure advantages under 
them. As a weapon of repression using 
irrelevant referents, the injunction is an in- 
vitation to disorder. But cast in the limita- 
tions of a fair labor policy, the injunction 
serves a useful function, at times an indis- 
pensable purpose. Its mission is to canalize 
the legitimate quarrels which take place in a 
system of fair relationships under a demo- 


the victims of wage inequalities cannot be cratic order. [The End] 








“WHITE COLLAR” EXEMPTIONS 


Proposed changes in the regulations governing the exemptions of certain 
‘ so-called “white collar” employees from the minimum wage and overtime provi- 
sions of the Federal Wage-Hour Law shaped themselves into reality with a re- 
lease on September 10, 1949, of two important documents by the Wage and Hour 
Administrator. One is the proposed amendments of the official regulations, de- 
fining the terms “executive,” “administrative,” “professional,” “local retailing 
capacity” and “outside salesman exemption.” The other is the report and recom- 
mendations (“Weiss’ Report”) on which the proposed amendments are based. 


4 The proposed revisions clarify the duty requirements of the regulations for 
the five types of employees involved and change the salary necessary for the 
exemption of executive-type employees from $30 to $55 a week. The salary for 
administrative and professional employees has been changed from $200 a month 
to $75 a week. A new provision will shorten the exemption test for salaried 
employees of these three types who receive at least $100 a week. 


In compliance with the provisions of the Administrative Procedure Act, the 
proposed revision of the regulations were published in the Federal Register on 
September 10, 1949, along with a notice of opportunity for interested persons to 
submit comments within thirty days of the date of the publication. Prior to final 
adoption, the Administrator will give consideration to any written data, views or 
arguments submitted to him pertaining to the proposed changes. Final action will 
be announced by the Administrator sometime after expiration of the 30-day period. 
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THE COSTS 





OF ARBITRATION 


a survey 





NDER THE DIRECTION of Edgar L. 

Warren and Irving Bernstein, the Institute 
of Industrial Relations of the University of 
California, Los Angeles, has been conducting a 
broad study of the settlement of labor dis- 
putes. As part of this program an intensive 
survey of the views of management, unions 
and arbitrators toward the arbitration process 
is underway. In light of the current legis- 
lative interest in “free arbitration,” that part 
of the survey dealing with the costs of arbi- 
tration is now being made public. 


The Institute prepared a general question- 
naire dealing with many of the major prob- 
lems of arbitration. It was sent to 1,963 
individuals who have actually participated 


in arbitration proceedings either as repre- 
sentatives of unions or employers, or as 
arbitrators. Of this number, 528 returned 
usable replies: 114 by unions, 176 by em- 
ployers and 238 by arbitrators. The replies 
came from all parts of the nation, from a 
great many industries, from large and small 
employers, from unions affiliated with the 
AFL, the CIO and independents, from in- 
ternational and local unions and from arbi- 
trators who are permanent umpires under 
contracts as well as those who participate 
in individual cases. 

Three questions dealt with the costs of 
arbitration. The questions and the replies 
to them follow: 


1. “Do you favor that the cost of arbitration be borne by the parties rather than the 


government? Yes...... WO cau: - 


The following table reveals a breakdown of those who replied: 




















Reply All Employers Unions Arbitrators 
mee: S256 3.2 Seer 466 172 76 218 
ee SiGe o>. oP 45 2 32 11 

2 OSS eee 7 511 174 108 229 
The same data in percentages follow: 
Reply All Employers Unions Arbitrators 
_. ee oe 91.2% 98.9% 70.4% 95.2% 
Bs seek 6 8.8 1.1 29.6 4.8 





2. “What do you consider a reasonable fee for arbitrators to charge, in addition to 


expenses, 
(a) in contract 


cases? 
(b) in grievance cases? 


.. per day 
... per day” 


The averages for each group appear in the following table: 








Type of Case All Employers Unions Arbitrators 
Contract $88.10 $88.62 $67.54 $95.40 
Grievance, 71.94 74.99 56.99 76.00 
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3. “Rank the following factors in order of preference in determining the arbitrator’s fee: 


(a) General standards for such services.................... 
ee ten cneseaewwebeevess 
(c) Number of employees involved........... ld, SF. i 
(d) Importance of the issues............................ 
el ih hae DR CAC a adel eek cberhaeut 


The replies are presented in the following table on the basis of first rankings and as 
percentages: 











Factor ranked first All Employers Unions Arbitrators 
General standards ......... 74.0% 86.5% 54.0% 74.7% 
| RSS aE 11.0 4.1 29.2 7.1 
Number of employees ...... 1.4 1.8 2.7 0.4 
Importance of issues....... 8.5 2.9 10.6 11.6 
ET a eae ik St cans iss ice 5.1 4.7 3.5 6.2 
Conclusions the terms of a contract than for interpreting 


. its meaning in a grievance case. In both types 
Certain conclusions may be drawn from employers and arbitrators are not far apart on 
the replies to these questions. The first is the fee, while unions prefer a lower figure. 
that the great majority of all participants 
in the survey prefer privately paid arbitra- 
tion to having the government provide free 
arbitration. The number of employers and 
arbitrators who favor government-paid arbi- 
tration is insignificant, while almost thirty 
per cent of the union people want it. 


Third, there is agreement among all three 
that the basis for determining the arbi- 
trator’s fee should be general standards for 
such services. Employers are most eager 
to use this standard, with arbitrators and 
unions following in that order. The only 
other factor which receives serious consid- 

Second, all three groups agree that. the eration is ability to pay, and that is con- 
arbitrator should be paid more for deciding fined to the unions. [The End] 





WORK INJURIES DECLINE IN SECOND QUARTER OF 1949 


Work injuries in manufacturing industries continued to decline during the 
second quarter of 1949, not only in number but also in the rate per million man 
hours worked, according to reports received by the Bureau of Labor Statistics. 


Injury-frequency rates of manufacturing industries were about six per cent 
lower in the second than in the first quarter of 1949, and they were more than 
nineteen per cent below the comparable period of 1948. 

Approximately 84,000 workers in manufacturing establishments were disabled 
for one or more days because of work-connected injuries during the second 
quarter, compared with 93,000 during the first quarter of 1949, and with 110,600 
during the second quarter of last year. About 300 persons died as a result of 
work injuries during the current period, and 4,400 others were known to have 
suffered some permanent physical impairment. 

The most significant decreases were found in the lumbering and allied 
industries, although they still ranked highest in injury-frequency rates. Of the 
nonmanufacturing industries, transportation showed the most improvement in 
injury frequency rates. Outstandingly low rates were reported in (manufacturing) 
synthetic rubber, explosives and optical and ophthalmic goods and (nonmanufac- 
turing) radio broadcasting, television, insurance and banking. 
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INCE TAFT-HARTLEY cases have 

started coming before the courts and the 
National Labor Relations Board, the spotlight 
has been focused on unions rather than on 
employers. The reason, of course, is that 
most employer practices were quite thoroughly 
dissected, analyzed, and approved or con- 
demned, at some time during the twelve 
years the Wagner Act was in force, and 
Taft-Hartley has made few changes along 
those lines. Union practices, however, are 
an entirely new subject of judicial and ad- 
ministrative investigation; NLRB rulings on 
the legality of various union practices are 
starting to come forth in volume, and it is on 
such activities—boycotts, closed-shop con- 
tracts, picket-line conduct, discrimination in- 
volving union back pay liability—that attention 
is being centered. Several of the very con- 
troversial issues have been ruled on only by 
trial examiners of the NLRB. The Taft- 
Hartley Act provides that these rulings are 
final unless exceptions are filed with the 
Board within twenty days after a copy of 
the examiner’s rulings and recommendations 
have been served on the parties. Where 
exceptions are filed—and it is quite likely 
that they will be in most instances because 
of the new issues being raised—the NLRB 
itself will pass on the points involved. Look- 
ing at significant development of the past 
few months we find: 


WHO ARE SUPERVISORS? ... Re- 
versing an NLRB ruling that control op- 
erators in‘an electric generating plant were 
not supervisors, the United States Court 
of Appeals for the Sixth Circuit holds that 
the Board may not resort to legislative 
history of the Taft-Hartley Act to support 
its ruling when analysis of the operators’ 
functions in light of the language used in 


the Act to define a “supervisor” clearly 
shows that the operators come within that 
category. Since the characteristics of 
supervisory status set forth in the statute 
are used in the conjunctive, any one of 
them, the Court ruled, is sufficient to re- 
move the employee from the Act’s operation 
(Ohio Power Company v. NLRB, 16 Lazor 
CAsEs { 65,265). 


Employees who exercise supervisory func- 
tions on one or two out of five work- 
ing days per week are supervisors and 
ineligible to vote in an election to deter- 
mine the bargaining representative for 
rank-and-file employees (Texas Company, 
85 NLRB, No. 206). 


NEW ANGLES ON PENSION FUNDS 


‘ A union contract clause providing 
that “retiring of employees” was an “ex- 
clusive function of management” did not 
constitute a waiver by the union of its 
right to bargain on an employer’s pension 
plan. The Board expressed a reluctance 
to deprive employees of rights guaranteed 
by the Act “in the absence of a clear and 
unmistakable showing of a waiver of such 
right” but intimated that a “clear and un- 
mistakable” waiver might have justified 
the employer’s refusal to bargain (Tide 
Water Associated Oil Company, 85 NLRB, 
No. 189). 


The miners’ welfare fun was held illegal 
in Arkansas because the union agreement 
providing for the fund violated the Arkan- 
sas right-to-work law. (Lewis v. Jackson 
& Squire, Inc., D. C. Ark., 17 Lapor Cases 
65,339). 


In another suit (yet to be decided) the 
trustees of the miners’ fund are charged 
with misconduct in administration of the 
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fund by a local union officer who had until 
recently been a recipient of benefits from 
the fund (Livegood v. Lewis, filed in U. S. 
District Court, District of Columbia). 


“LET’S SEE THOSE MERIT RAT- 
INGS” ... Although an employer had 
full authority under his union contract to 
make merit ratings and to increase wares 
on the basis of such ratings without con- 
sulting the union, an NLRB trial examiner 
ruled that the employer was guilty of re- 
fusing to bargain when he declined to turn 
over to the union a list of the merit ratings 
and increases granted. Because the rat- 
ings, as well as promotions, lay-offs and 
discharges were subject to the grievance 
machinery of the contract, the examiner 
decided that the union needed complete 
information about the ratings of both 
union members and non-union employees 
in order to present grievances properly 
and to see that the union contract was 
being properly administered (General Con- 
trols Company, Case No. 21-CA-256). 


“BUT YOU SAID ICOULD”... Just 
how far a person can rely on the advice 
of NLRB administrative’ officers as to 
what acts constitute unfair labor practices 
is uncertain, but the Board drew a fine 
distinction in a recent case. It ruled that 
reliance on the NLRB General Counsel’s 
interpretation of the “compliance” require- 
ments of the Act (the necessity of filing 
reports and non-Communist affidavits) 
was not a defense to an employer’s refusal 
to bargain, but reliance on a Regional 
Director’s advice in circulating anti-union 
petitions was a defense to a charge that the 
employer had interfered with employees’ 
rights (West Texas Utilities Company, 85 
NLRB, No. 225). 


PETITION TO FIRE THE BOSS ... 


An employee is not engaged in a “con- 
certed activity” protected by the NLRA 
when he draws up and circulates a petition 
for removal of a foreman whom he dis- 
liked and by whom he was disciplined for 
neglect of duty. Discharge of the em- 
ployee was lawful, the United States Court 
of Appeals for the First Circuit ruled in 
reversing the NLRB (Joanna Cotton Mills 


Company v. NLRB, 17 Lasor Cases. 


7 65,300). 


PAYMENT OF UNION DUES ... On 


a highly controversial issue, an NLRB 
trial examiner rules that a union may, 
under a valid union-shop contract, insist 
upon the discharge of an employee who 
refuses to become a full-fledged union 
member. Mere payment of union dues, 
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without more, is not sufficient (Union 
Starch & Refining Company, Cases No. 
14-CA-85 and 14-CB-13). 


In another case presenting the issue for 
the first time, a trial examiner strikes down 
as illegal under both the old Wagner Act 
and the new Taft-Hartley Law a clause 
in a union contract requiring non-union 
employees to pay fees to the union “for 
the support of the bargaining unit” (Public 
Service Company of Colorado, Cases Nos. 
30-CA-13 and 30-CB-1). 


BOYCOTT CLAWS CLIPPED... Most 


of the secondary-boycott cases that have 
been coming before the NLRB have been 
fairly clear-cut: the unions had used strike 
pressure to force one employer to stop 
doing business with another, and the 
Board said firmly that the unions were 
guilty of violating the Taft-Hartley Act. 
Now, however, the cases seem to be shift- 
ing from out-and-out violations to border- 
line cases—exceptions, refinements, tech- 
nical distinctions. The Board is making 
it clear that it doesn’t condemn all strike 
pressure brought for boycott purposes. 
The unions have posted several victories 
in winning acquittals on boycott charges. 
For example: 


Primary picketing at a struck plant was 
upheld even though it had “incidental” 
secondary-boycott effects (Pure Oil Com- 
pany, 84 NLRB, No. 38). 


In the same case and on the same theory 
of “primary action”, the Board refused 
to outlaw “hot cargo” letters sent by one 
union to another union, asking the latter 
to respect picket lines at a struck plant. 


In another case, a union was held not 
guilty of a T-H violation when it put 
strike pressure on railway workers for 
boycott purposes—railway workers, the 
Board decided, were not “employees” 
within the meaning of T-H’s secondary- 
boycott ban (Jnternational Rice Milling 
Company, 84 NLRB, No. 47). 


And, finally, an NLRB trial examiner held 
a union’s boycott activities lawful on still 
another ground: the employers involved 
were, he said, affiliated companies, and 
only a boycott against an “unconcerned” 
employer is illegal (Jrwin-Lyons Lumber 
Company, et al., Case No. 36-CC-1). 


VARIATIONS ON THE : CLOSED- 


SHOP THEME .. . The closed shop 
itself is out, under Taft-Hartley, and so 
is preferential hiring. Without coming 
right out and saying so, T-H banned 
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these forms of union security by per- 
mitting compulsory union membership 
only after hiring, not before, and even 
then only if authorized by employees in 
an NLRB election. Sometimes, however, 
a closed-shop or preferential-hiring arrange- 
ment or an unauthorized union shop is 
fairly well disguised; it may not expressly 
require union membership and may there- 
fore appear, on its face, to be innocent. 
The NLRB, however, is not accepting 
these union-security clauses at their face 
value; it is digging deep into the way 
they are operated, and if it finds that they 
are resulting in illegal compulsory union- 
ism, it flatly condemns them. 


Here are some that have come under 
NLRB’s sharp axe: 


The “referral and hiring” practice in the 
building trades, under which a contractor 
agreed to hire only men referred by the 
union, was outlawed because, in actual 
practice, the union was referring only 
union members (Daniel Hamm Drayage 
Company, 84 NLRB, No. 56). 


The union-shop clause in the United Mine 
Workers’ current contract with captive coal 
mine operators was held invalid because 
it was never authorized by employees 
through an NLRB election; the Board 
ordered the UMW and its president, John 
L, Lewis, to stop enforcing the clause 
and to stop striking for the purpose of 
forcing the companies to sign contracts 
containing the invalid clause (Jones & 
Laughlin Steel Corporation, 83 NLRB, 
No. 135). 


Without deciding whether the union hir- 
ing hall in the maritime industry was vio- 
lative of the Act in itself, the U. S. Court 
of Appeals for the Second Circuit has 
agreed with the NLRB’s finding that the 
union’s attempt to compel employers to 
continue the hiring hall system, which in 
practice resulted in a preference for union 
members in obtaining employment, was 
an unfair labor practice of attempting to 
compel employer discrimination (NLRB v. 
National Maritime Union, 16 Lazor Cases 
7 65,231). 


Pre-Taft-Hartley union-security contracts, 
even those containing closed-shop or pref- 
erential hiring clauses, are good until 
“renewed or extended,” but that does not 
mean that, they can run on indefinitely, 
at least if they have an “anniversary date” 
and provide for notice of termination 
around that time, according to an NLRB 
trial examiner, who (contrary to one 
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United States Court of Appeals) decided 
that such a contract had been “automatically 
renewed” on the anniversary date and hence 
was illegal thereafter (Clara-Val Packing 
Company, et al., Case No. 20-CA-117). 


TROUBLE ON THE PICKET LINE... 


The picket line has been a fertile ground 
for union pressure against nonunionists; 
it is not surprising, then, that most charges 
of illegal “restraint and coercion” of em- 
ployees by unions have been based on 
picket-line incidents. Out-and-out violence, 
threats, blocking plant entrances—all these 
have been condemned: 


Two unions—an international and one of 
its locals—brought down the Board's cen- 
sure by picket-line assaults on nonstrikers, 
destruction of plant property, imprison- 
ment of nonstrikers, threats of physical 
harm and blocking of plant entrances 
(North Electric Manufacturing Company, 
84 NLRB, No. 23). 


Two other unions—again an international 
and one of its locals—violated the Taft- 
Hartley Act when they assaulted and 
threatened nonstrikers, blocked a non- 
striker’s car as he attempted to enter the 
plant and threw a bottle through the door 
of a nonstriker’s truck (Colonial Hardwood 
Flooring Company, 84 NLRB, No. 69). 


Three unions were on the wrong side of 
the law, according to an NLRB trial ex- 
aminer, when they permitted picket-line 
assaults on employees, stoned and clubbed 
employees’ automobiles and tried to over- 
turn them and set up barriers at plant 
gates, obstructing employees’ entrance 
(Irwin-Lyons Lumber Company, et al., Case 
No. 36-CC-1). 


BACK PAY OUT OF UNIONS’ POCK- 


ETS ... Not only does Taft-Hartley forbid 
unions to discriminate against nonmember 
employees, it also enforces that prohibition 
with a big stick: it makes them liable for 
wages lost by employees on account of 
unions’ discrimination. Here are some 
instances of the NLRB wielding that stick: 


A sharp limitation was placed on unions’ 
back-pay liability when the NLRB de- 
cided that it could require back pay from 
a union only when the union had dis- 
criminated against an employee, and not 
where it had only “restrained and coerced” 
him, even though the Board has held 
employers liable for back pay in cases 
where only interference, and not discrim- 
ination, was shown, and even though a 
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union’s “restraint and coercion” might 
cause an employee to lose wages, as 
where nonstrikers are prevented by picket- 
line violence from going to their jobs in 
a struck plant (Colonial Hardware Floor- 
ing Company, 84 NLRB, No. 69). 


For insisting upon the discharge of a 
returned veteran under a maintenance-of- 
membership contract, although the vet- 
eran had been rehired as a new employee 
and was therefore not required to main- 
tain his union membership, a trial ex- 
aminer recommended that the union and 
the employer be ordered to make up jointly 
the wages lost by the veteran through 
the discharge (Combustion Engineering 
Company, Case No. 10-CA-554). 


Joint liability was recommended by an- 
other examiner when he found that a 
union had insisted upon the discharge of 
an employee under a pre-Taft-Hartley 
closed-shop contract which was invalid 
because it had been “renewed” after T-H 
took effect (Clara-Val Packing Company, 
et al., Case No. 20-CA-117). 


TIGHTEN REINS ON EMPLOYER 
BARGAINING ... The NLRB has al- 
ready closed up most of the loopholes 
through which employers could, if they 
wanted to, escape their duty to bargain 


“in good faith” with unions. The Board 
has been strict in its bargaining require- 
ments; evasions of the “good faith” rule 


just are not permitted. And the trend 
seems to be toward tightening, rather 
than easing, those requirements: 


One of the strictest applications yet of 
the NLRA’s bargaining rules was made 
when the Board refused to excuse an 
employer for failing to bargain with an 
NLRB-certified union, even though such 
bargaining would violate a restraining 
order issued by a state court directing 
the employer to abide by his contract 
with another union (Grace Company, 84 
NLRB, No. 53). 


To the ever-growing list of subjects on 
which an employer must bargain, add the 
subject of meal prices, said a trial ex- 
aminer, ruling that a company operating 
a logging camp and sawmill must bargain 
with the union on the price of meals 
served at the camps and sawmill (Weyer- 
haeuser Timber Company, Case No. 19- 
PC-47). 


“LOCAL BUSINESS” PUZZLERS... 
The NLRB, although convinced that its 
jurisdiction extends pretty far into so- 
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called “local business,” disagrees with its 
General Counsel’s contention that it must 
always exercise that jurisdiction. In bor- 
derline cases, it’s touch-and-go as to 
whether the Board will act: 


In the field of unfair-labor-practice cases, 
a complaint issued by the General Counsel 
against an employer operating a general 
office building was dismissed by the Board 
on “local business” grounds (Central Tower, 
Inc., 84 NLRB, No. 46). And, along the 
same lines, a trial examiner recommended 
dismissal of a complaint against a dis- 
tributor of beer and carbonated beverages 
who sold all his goods within the state, 
even though he bought all his supplies 
outside the state (William A. Mosow, 
Case No. 10-CA-284). 


In representation cases, the Board acted 
on a case involving Michigan auto dealers 
who bought Michigan-made cars and sold 
them within the state (Johns Brothers, Inc. 
ei al., 84 NLRB, No. 33), but it refused to 
act on a case involving a small retail shoe 
store which made practically all its sales 
within the state, even though it bought 
almost all its goods outside the state 
(Bailey Slipper Shop, Inc., 84 NLRB, 
No. 41). Perhaps the fact that the auto 
dealers held franchises to sell cars made 
by a large interstate manufacturer (the 
Ford Motor Company) made the difference. 


In the first case involving a hotel since 
the enactment of the Taft-Hartley Act, 
the Board in a split decision refused to 
act on a union’s petition for representation 
of employees of a resort hotel, stating that 
its 14-year old policy of declining jurisdic- 
tion over the hotel industry was still in 
effect. The dissent of two members was 
based to some extent on the fact that the 
hotel was owned by a railroad (White 
Sulphur Springs Company, 85 NLRB, 
No. 228). 


THE SECONDARY BOYCOTT ... Four 


labor organizations were held guilty by an 
NLRB trial examiner of violating Taft- 
Hartley’s secondary-boycott ban by hav- 
ing observers in cars follow the trucks of 
an “unfair” employer. Although the unions 
made no attempt to picket the trucks, 
and the cars bore no signs or banners, 
the examiner said that the actual follow- 
ing of the trucks to the premises of the 
employer’s customers was an attempt to 
demonstrate that there was something 
wrong with the employer’s labor relations. 
“It was meant to impart a definite kind 
of information,” he declared, “which would 
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have the desired effect on the employees— 
many of them Union members themselves 
—of those [customers] with whom [the 
employer] dealt.” 


The unions involved in the case were 
the Building and Construction Trades 
Council of Orange County, California 
(AFL), the Orange County District 
Council of Carpenters (AFL) and locals 
of two AFL unions—the Teamsters and 
the Carpenters. Charges against them 
were filed by the Santa Ana Lumber Com- 
pany, the employer listed by the unions 
as “unfair.” 


In a case somewhat similar to the 
Santa Ana case, the NLRB previously 
ruled that it was illegal for pickets to 
follow a truck from the site of a primary 
dispute to the premises of another em- 
ployer for the purpose of picketing it 
there (Sealright Pacific, Ltd., 82 NLRB, 
No. 36). In the Santa Ana case, however, 
the trucks were not actually picketed. In- 
stead, the union observers’ cars were first 
stationed outside the Santa Ana Yard; 
then they followed departing trucks to the 
premises of Santa Ana customers, where 
they parked while the trucks were on the 
premises. 


The examiner held that the stationing of 
cars at the Santa Ana Yard was “in effect 
a picket line even though not in the regu- 
lar formal sense.” 


In addition, the examiner ruled that the 
unions had also violated the secondary- 
boycott prohibitions by placing Santa Ana 
on the “unfair” list and by urging em- 
ployees of six other companies to refuse 
to handle Santa Ana’s goods. 


He absolved the unions, however, of 
charges that they coerced Santa Ana em- 
ployees, atternpted to cause Santa Ana to 
discriminate against its employees on the 
basis of union membership and attempted 
to induce employees of other employers 
to engage in boycotts for the purpose of 
compelling Santa Ana to bargain with 
unions which had not been certified by the 
NLRB. These charges had been based 
upon an allegation that union representa- 
tives had insisted upon a union-shop con- 
tract with Santa Ana. The examiner found 
that no specific contract had actually been 
demanded. 


A careful distinction must be made be- 
tween the primary and secondary boycott. 
Under the facts of a particular case, a 
union authorized a boycott of an em- 
ployer’s products in support of an economic 
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strike. Members of other locals of the 
same affiliation as the striking union were 
asked to desist from buying the employer’s 
products and to urge their friends and 
neighbors to do so. No picketing was 
carried on, or economic pressure exerted 
against, dealers or stores handling the 
products. A trial examiner ruled that the 
boycott being in aid of the ecomonic strike 
was a part of protected concerted activity. 
Employees who were discharged because 
they engaged in the boycott were unlaw- 
fully discriminated against, he concluded 
(Hoover Company, Case No. 8-CA-109). 


“RECOGNITION” BOYCOTTS OUT- 


LAWED ..... In its first ruling on Taft- 
Hartley’s ban on “recognition” boycotts, 
the NLRB found two locals of the AFL 
Teamster’s Union guilty of engaging in 
illegal activity. The statute deems it an 
unfair labor practice for a union to strike, 
or to induce employees to strike, for the 
purpose of forcing another employer to 
bargain with a union which has not been 
certified by the NLRB. One local, while 
striking for recognition as bargaining agent 
of a delivery company, engaged in secondary 
picketing by picketing three stores which 
rented trucks from the company. The 
other local authorized a “sympathy” strike 
by instructing union-member employees of 
one of the stores not to cross the picket 
line. The Board concluded that the object 
of the picketing was to illegally induce 
strike action by employees of the stores 
and by employees of companies supplying 
transportation service to the stores. The 
second local, by assisting in the activity, 
became responsible for the unlawful objec- 
tive. The Board took care, however, to 
point out that the Taft-Hartley Act does 
not prohibit recognition strikes against the 
primary employer, which meant that the 
picketing local, in seeking recognition, was 
not forbidden from exerting pressure on 
the delivery company (Howland Dry Goods 
Company, 85 NLRB, No. 181). 


WAGE AWARD IN VETERAN’S DE- 


LAYED SUIT... A veteran who was 
unlawfully discharged within a year of his 
reemployment was awarded wages cover- 
ing a fourteen-month period in which he 
delayed instituting suit for damages, where 
the employer failed to prove that the 
veteran was to blame for the delay or that 
he had abandoned his rights under the 
Selective Service Act (Coon v. Liebmann 
Breweries, Inc., DC N. J. 1949, 17 Lapor 
Cases { 65,330). 
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Grievance Pay Conflicts 


A recent ruling by a National Labor Re- 
lations Board trial examiner on the legality 
of paying union-representative employees 
for time spent in grievance conferences has 
caught employers in a pincers’ grip. 

It has long been a policy of the Wage- 
Hour Administrator under the Fair Labor 
Standards Act to require that time devoted 
by employees during their regular. working 
hours to grievance conferences be considered 
as compensable time. Whether or not such 
confererices are between employee and em- 
ployee (as, for example, an employee and 
a union steward) or between employee and 
management has no bearing on the obliga- 
tion to abide by the Administrator’s inter- 
pretation. 

Now an NLRB trial examiner comes along 
with a decision that throws a monkey- 
wrench into payroll practices set up by em- 
ployers in light of the wage-hour demands. 
In ruling on the legality of grievance pro- 
cedure in effect at the Axelson Manufactur- 
ing Company, he held that payments to 
union-representative employees for time 
spent with other employees .during working 
hours in adjusting grievances constituted 
illegal support of the union. The company 
attempted to invoke as a defense the proviso 
of Section 8 (a) (2) of the Taft-Hartley Act, 
which declares that “. .. an employer shall 
not be prohibited from permitting employees 
to confer with him during working hours 
without loss of time or pay.” Incidentally, 
the conference committee reconmmending 
this legislation prior to official enactment 
commented on the scope of the leeway as 
follows: “This contemplates payments not 
only to individual employees but also to 
employees acting in a representative capacity 
in conferring with the employer.” 


Wages ... Hours 


The Axelson Company gained nothing by 
its argument. The examiner interpreted the 
proviso to limit permissible payments to 
time spent in conferences with management, 
a justifiable conclusion from a strict read- 
ing of the statutory phraseology. When the 
company pointed out that a contrary view 
obtains under the Fair Labor Standards Act, 
the examiner brushed the observation aside 
as immaterial. 

A direct conflict apparently will prevail 
between the two statutes should no objec- 
tions be filed to the examiner’s findings and 
the NLRB accept his ruling as final. If an 
employer pays union-representative em- 
ployees for time spent in grievance discus- 
sions with Other employees, he will violate 
Taft-Hartley’s prohibition of support to a 
union; jf he doesn’t pay for the time, he 
might violate either the Wage-Hour mini- 
mum wage or overtime pay mandates. 


Overtime-on-Overtime Ban 


Congress relieved employers of the major 
portion of the so-called overtime-on-over- 
time liability under the Fair I abor Standards 
Act by enacting the overtime-on-overtime 
ban on July 20, 1949. Even though pre- 
miums of 150 per cent—the FLSA overtime 
requirement—had been paid for Saturday, 
Sunday, holiday, sixth- or seventh-day work, 
or for work performed outside specified 
clock-time hours, the statutory requirement 
was not necessarily satisfied, according to the 
United States Supreme Court's ruling in the 
Bay Ridge case, decided June 7, 1948. Such 
premiums qualified as true overtime pay only 
if they were paid for hours worked in excess 
of fixed daily or weekly standards. That rul- 
ing prompted the legislature to grant both 
future and retroactive relief in such situations, 
which was done by adding to the FLSA, Sec- 
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tion 7 (e) classifying premiums of that nature 
as true overtime pay. 


However, the statute banning overtime-on- 
overtime liability invalidates only partially 
the Bay Ridge requirements with respect to 
the statutory obligation. Employers desir- 
ing to take advantage of the statutory ban 
must pay premium rates of at least 150 per 
ceut of straight-time rates. Those paying 
premiums for work outside clock-time hours 
specified in employment contracts as the 
regular workday or workweek must; in 
addition, limit the workday to eight hours 
and the workweek to forty hours. But the 
failure of premiums of less than 150 per 
cent, or for hours worked outside workdays 
or workweeks exceeding the statutory limi- 
tations, t@ qualify as true overtime under 
the statutory ban does not necessarily elim- 
inate them from the true overtime category. 
If the premiums are paid for work falling 
within the scope of excess daily or weekly 
hours, they may be classified as true over- 
time under the Bay Ridge rule. 


Types of true overtime premiums.—In 
light of both the Bay Ridge rule and the over- 
time-on-overtime ban, the following types of 
premium payments are true overtime pay for 
purposes of the FLSA: 

(1) Premium pay for work in excess of a 
bona fide daily or weekly standard number 
of hours or days. 

(2) Premium pay of 150 per cent for work 
on Saturdays, Sundays, holidays, sixth or 
seventh workdays. 

(3) Premium pay of 150 per cent for work 
outside regular workdays of not more than 
eight hours or workweeks of not more than 
forty hours, as established by employment 
contracts or ‘collective agreements. 


Such compensation need not be included 
in computation of employees’ regular rates 
and may be credited against overtime pay 
required by the FLSA. 


Premium pay under Bay Ridge rule.— 
Premium payments which meet the Bay 
Ridge approval of true overtime pay are those 
paid for work in excess of fixed standards; 
premiums paid for undesirable hours or dis- 
agreeable work must be considered a part 
of the regular pay. 

True overtime premiums.—Premium pay un- 
der an employment contract or a statute is 
true overtime pay when paid for: 

(1) Work in excess of a specified daily 
number of hours. 

(2) Work in excess of a specified weekly 
number of hours. 
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(3) Work in excess of a specified weekly 
number of days. 

Premium pay for work occurring during 
such periods is true overtime pay, applicable 
towards statutory liability, whether the pre- 
mium be one and one-third, one and one- 
half, double cr some other multiple of the 
straight-time rate. 

Not true overtime premiums. — Premiums 
which do not rate as true overtime under the 
Bay Ridge rule are: 

(1) Premiums of less than 150 per cent for 
undesirable hours of work on Saturdays, Sun- 
days, holidays, nights, pre-shift or post-shift 
hours. 

(2) Premiums for disagreeable work. 


Determination of excess or wndesirable 
hours.—In determining whether premium pay 
for Saturday, Sunday, holiday, night or shift 
work is for work in excess of specified stand- 
ards (thereby ranking as true overtime), or 
for undesirable hours (making it a part of 
regular wages), the Administrator will con- 
sider both: 

(1) Applicable employment contracts, and 


(2) Actual practices of the contracting 
parties. 


For example, the mere fact that a contract 
calls for premium pay for Saturday work 
does not conclusively mean that it is a higher 
rate for undesirable hours. If the actual 
practice shows that employees are paid pre- 
mium rates for hours worked in excess of 
forty weekly, and Saturday falls within the 
excess hours, the Saturday premium will 
be rated as true overtime pay. 


Sixth- or seventh-day premiums of less 
than 150 per cent qualify as true overtime 
premiums under the Bay Ridge guides—they 
are paid for days in excess of a weekly number. 


Premium pay under overtime-on-overtime 
law.—-It should be kept in mind that the law 
banning overtime-on-overtime grants relief 
only where premium payments of 150 per 
cent of the straight-time rates are concerned. 


True overtime premiums. — The following 
premium payments are sanctioned as true 
overtime pay by the statutory amendment: 


(1) Premium pay of 150 per cent for Sat- 
urday, Sunday, holiday, sixth- or seventh- 
day work, regardless of whether the work 
is performed during regular or overtime hours. 

(2) Premium pay of 150 per cent for work 
outside regular workdays or workweeks 
fixed by employment or bargaining con- 
tracts, provided: 


(a) the workday does not exceed eight 
hours. 
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(b) the workweek does not exceed forty 
hours. 


Premiums so paid need not be deemed a 
part of employees’ regular rates and may 
be deducted from any overtime compensa- 
tion due by reason of the FLSA. 


Premiums paid under collective bargain- 
ing agreements for days of rest, even where 
rotating shifts are involved, are categorized 
as true overtime pay under (2) above, since 
the days of rest are outside the regular 
working period. 


Not true overtime premiums.—Premium pay 
of the nature listed below is not included in 
the scope of the amendment banning over- 
time-on-overtime, and, therefore, is not given 
a true overtime pay classification by reason 
of that statute: 

(1) Premium pay of less than 150 per cent 
for Saturday, Sunday, holiday, sixth- or 
seventh-day work. 

(2) Premium pay under employment con- 
tracts for work outside a workday greater 
than eight hours or a workweek greater than 
forty hours, even though the premium is 150 
per cent of the straight-time rate. 


While such premiums are not true over- 
time pay under the statutory amendment of 
July 20, they might meet the requirements 


which entitle them to be classified as such 
under the Bay Ridge rule. 


Form of employment contracts—The over- 
time-on-overtime amendment speaks of 
premiums paid pursuant to “employment 
contracts” or “collective bargaining agree- 
ments” when recognizing certain premiums 
as true overtime pay. The term “employ- 
ment contracts” conceivably encompasses 
individual, as well as collective, contracts. 
Collective bargaining agreements are usually 
reduced to writing, but an employment con- 
tract may be either written or oral for pur- 
poses of the amendment. 


Where a difference exists between a writ- 
ten contract and the practices of the parties, 
it is necessary to determine whether the 
practices have modified the contract. If so, 
the contract as modified by the practices 
will be the basis for determininng the over- 
time status under the amendment of pre- 
mium payments. Employment and pay 
practices will also be considered in conjunc- 
tion with oral employment contracts. 


Retroactive relief—The overtime-on-over- 
time relief granted by the statutory amend- 
ment of the FLSA applies not only to future 
payments, but also to payments made prior 
to enactment of the law. But past payments 


Wages ... Hours 


must meet the same qualifications laid down 
for future payments, namely: 


(1) Premiums of 150 per cent of the 
straight-time rates. 

(2) A limitation of eight hours on work- 
days established by collective agreements. 

(3) A limitation of forty hours on work- 
weeks established by collective agreements. 


Idle-time payments.— The overtime-on- 
overtime amendment and the Bay Ridge rule 
refer only to payments for hours worked. 
They have no effect on rules formerly es- 
tablished with respect to idle-time premiums 
paid to employees during holidays or ill- 
nesses. Such premiums are not includible 
in the regular rates, but neither may they 
be applied against liability under the stat- 
ute for overtime pay. 


AUTHORITIES : 

Code of Federal Regulations, Title 29, Chap- 
ter V, Part 778, Sections 778.1-778.3, 14 F. R. 
4946; W & H Releases D-224, August 5, 1949; 
PR-194, August 11, 1949. 


Show-up and Call-Back Pay 


Show-up pay consists of a minimum guar- 
antee to employees of a specified number of 
hours’ pay for reporting to work at the 
beginning of the day. Call-back pay is the 
same type of a guarantee to an employee 
who is called back to perform extra work 
after his day has ended. In both instances, 
an employee may perform only two hours’ 
work, but receive four hours’ pay because 
he is guaranteed minimum wages for four 
hours. The question then arises: Is it neces- 
sary to include the entire amount guaranteed 
in the employee’s weekly earnings when 
computing his regular rate as the basis for 
overtime pay? The Wage-Hour Adminis- 
trator says it is not. Only the amount of 
the guarantee which covers hours aciually 
worked need be taken into consideration 
when calculating wages; payments for idle 
time may be ignored. However, such idle 
time payments may not be offset against 
overtime pay due under the statute. 


As a general rule, call-back pay is based 
on the overtime rate, since the work which 
it covers generally falls in overtime hours. 
But even though the overtime rate has been 
paid for hours actually worked during’ the 
period covered by the guarantee, only the 
straight-time portion of the call-back pay 
need be included when determining the reg- 
ular rate. These overtime premiums paid for 
work performed may be offset against any 
liability for overtime pay under the FLSA. 
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Example on show-up pay: Employee, 
working for $1 per hour, is guaranteed four 
hours’ show-up pay. He works Monday 
through Saturday, two, eight, eight, eight, 
eight, eight hours, a total of forty-two hours. 
He is paid $4 for two hours’ work on Mon- 
day, but his regular rate remains $1, since 
the $2 paid for idle time may be ignored. 
Therefore, he is entitled to an additional $1 
for the two weekly overtime hours. His 
total weekly wage is $42 straight-time + $1 
overtime + $2 show-up pay = $45. 


Example on call-back pay: Employee, 
working for $1 per hour, is guaranteed three 
hours’ call-back pay at the overtime rate 
of $1.50 per hour. The employee works 
Monday through Friday, nine, eight, eight, 
eight, eight hours, a total of forty-one hours. 
He is called back for emergency work on 
Friday, works two hours and is paid the 
guarantee of $4.50 ($3 for working and $1.50 
for idle time). However, his regular rate 
remains $1, since only the straight-time call- 
back pay of $2 for emergency work need be 
considered. His total weekly wage is $43 
straight-time (forty-one regular hours + 
two emergency hours) + $1.50 weekly over- 
time + $1.50 call-back pay = $46—Code of 
Federal Regulations, Title 29, Chapter V, Part 
778, Section 778.4. 


Suggestion Awards 


Many employers have been wondering if 
awards given to employees for suggestions 
must be included in their regular rates for 
overtime purposes under the Fair Labor 
Standards Act, in view of the Administra- 
tor’s recent ruling that prizes won in con- 
tests to secure new business are includible. 
The Administrator has now made known 
his stand on suggestion awards; but even 
so, employers still have no hard and fast 
rule to follow because includibility of such 
awards in overtime calculations depends 
upon the facts in each particular case, ac- 
cording to the Administrator’s interpretation. 


However, the Administrator does outline 
several general guides which wiil help em- 
ployers to make a decision: 


(1) Payments for suggestions which cas- 
ually occur to employees, and which merely 
need be stated or committed to writing in 
short form for deposit in suggestion boxes, 
may be excluded from the regular rate and 
overtime calculations. 


(2) On the other hand, sums awarded to 
employees as participants in announced con- 





tests to promote sales, speed up operations, 
plan advertising campaigns or design new 
tools must be included in computing regular 
rates, where the employees devote time to 
originating and perfecting their ideas. 


Contests falling in group (2) imply an 
invitation to employees to perform particular 
work on behalf of the employer; therefore, 
time spent in acceptance of the invitation 
must be counted as working time and awards 
given to the employees for their endeavors 
must be included as earnings for purposes 
of overtime computation. This is in con- 
trast to the setup contemplated _by group (1), 
which involves no time to speak of on the 
part of the employees—lV & H Opinion, 
June 29, 1949. 


Watch the Dotted Line 


Executives and personnel of companies 
performing work on government contracts 
may not be held liable under the Walsh- 
Healey Act for contractual violations if they 
are not signers of the contracts. The basis 
for this rule is a lack of any provision ir 
the statute authorizing recovery against 1on- 
signatories of government contracts. 


This ruling, handed down by a federal 
District Court in two recent cases, upsets 
the opposite view taken by the Secretary of 
Labor in administrative proceedings under 
the statute. In the administrative proceed- 
ings the executives and personnel of corporate 
structures were liable for Walsh-Healey Act 
violations even though they didn’t sign the 
contracts, because they exercised exclusive 
control and supervision of the management 
and operations of the corporations. The 
court refused to follow, pointing out that 
the Act imposes no liability upon nonsigna- 
tories for contractual violations. — U. S. v. 
Hudgins-Dize Company, Inc., 16 Lasor CASES 
7 65,055 (DC Va., 1949); U. S. v. Old Domin- 
ion Manufacturing Company, Inc., 16 LABor 
Cases § 65,193 (DC Va., 1949). 


However, in another case, a surety on 
government contracts did not fare so well 
—it was held liable for wages owned by a 
bankrupt contractor. The court reasoned 
that the surety had guaranteed fulfillment 
of contractual obligations by the contractor 
when signing the contracts, and that pay- 
ment of the pertinent minimum wages to 
employees engaged on the government work 
was one of the requirements.—U. S. v. Con- 
tinental Casualty Company, 16 LasBor CASES 
{ 65,260 (DC Pa., 1949). 
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in the Labor Field 





BOOKS 


Labor Relations. I. Herbert Rothenberg. 
Dennis & Company, Inc., 251 Main Street, 
Buffalo, New York. 1949. 834 pages. $15. 


Labor Relations and Federal Law. Donald 
H. Wollett. University of Washington Press, 
Seattle 5, Washington. 1949. 148 pages. $3. 


State Labor Legislation: 1937-1947. San- 
ford Cohen. Ohio State University, Colum- 
bus 10, Ohio. 1948. 150 pages. $2.50. 


Federal Labor Relations— 
The Law as Is 


There should be some special reward for 
authors who persevered in their analyses of 
the Taft-Hartley Act through the clouded, 
post-election months of late 1948. A text- 
book which concentrates upon Taft-Hartley 
and which was undoubtedly completed 
while the statute faced that strong threat 
of legislative turnabout is particularly 
deserving of this special tribute for prescience. 
Rothenberg on Labor Relations is such a text- 
book, objective, well-grounded with authori- 
ties. And, while it covers the entire field 
of non-wage-hour federal labor legislation, 
Taft-Hartley is its focal point. 


At the outset, one point calls for emphasis. 
Mr. Rothenberg’s text gains much from 
his exceptionally skillful arrangement (more 
accurately, enlargement) of the usual mate- 
rial. For the author, a practicing attorney 
and consultant on labor relations, leads off 
with the logical premise that unions and 
union organization and objectives are highly 
important phases in any full study of labor 
relations, Accordingly, he does 1.ot begin 
his text with an examination of any specific 
statute, or even with an inclusive telescop- 
ing of all labor laws. Instead, he starts with 
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a concise study of American unions and 
union structure, following this by a broad 
summary of union objectives and methods. 
The very real value of this material is im- 
mediately apparent. Certainly, a clear con- 
cept of union organization is vital if one is 
to gauge the true significance of jurisdic- 
tional dispute issues, or of unity-of-interest 
boundaries, or of boycott law—As _ neces- 
sary, indeed, as is a concrete awareness of 
the quantitativeness (the “one-ness”, “two- 
ness”) of numbers for the student mathema- 
tician. Without an adequate knowledge of 
union structure, the highly realistic primary 
and secondary lines of the labor dispute 
slim down to hairlines, lose their essential 
distinctness. Indeed, the usefulness of this 
basic union material raises another interest- 
ing possibility: May there be equal need for 
similar outlines of managerial organization 
and functions as they effect labor relations? 
(Certainly, one perceives how helpful such 
a study as Chester Barnard’s Function of the 
Executive would be to informed discussion of 
—for example—supervisory bargaining rights. ) 

Treatment of statutory law in Mr. Roth- 
enberg’s work is equally deserving of recom- 
mendation. All of the “labor relations” 
Statutes are examined thoroughly—anti- 
trust laws, anti-injunction curbs, NLRA and 
Taft-Hartley, racketeering and the person- 
alized restrictions upon “featherbedding..’ 
Most important, Mr. Rothenberg has not 
been content to outline these different stat- 
utes. He interlocks them so that his book 
becomes a highly topical, almost codified 
study of labor law. Indeed, the book’s 
emphasis upon “federal labor relations” law 
creates the one ground for criticism. Today 
there is no escaping the importance of wage- 
hour legislation in employment relations and 
—no earlier than this most recent term— 
the United States Supreme Court, in Lin- 
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coln Federal Union and in its Giboney deci- 
sion, has restated the importance of state 
labor law. Inclusion of these subjects, one 
cannot but believe, would add immensely to 
the value of Mr. Rothenberg’s text. And, 
while a book of 834 pages may be threat- 
ened as well as benefited by further ex- 
pansion, the full text statutes, regulations 
and forms now included might well have 
been sacrificed to round out employment 
relations law. 


Federal Labor Relations— 
A Critique 


Mr. Rothenberg’s work presents law, 
particularly the Taft-Hartley Act, as-is—with- 
aut conclusions or predilections or recom- 
mendations. Just the opposite is Donald H. 
Wollett’s much less comprehensive, but far 
more thought-provoking Labor Relations and 
Federal Law. This book offers analyses and 
purposefully sheers away from textbook 
neutrality. It concentrates upon statutory 
policies and likely policy results rather than 
upon the statutory provisions themselves. 
Moreover, while Mr. Wollett is highly criti- 
cal of the Taft-Hartley Act, his opposition 
is based upon broad economic grounds. And 
his criticism is stated in a readable, con- 
sidered style completely unlike the near- 
apoplectic prose which has shattered so 
much Taft-Hartley comment. 


Careful reticence in style does not, how- 
ever, soften the force of Mr. Wollett’s 
conclusions. The Taft-Hartley Act, he sub- 
mits, is largely a backward and regrettable 
piece of legislation—a law which deempha- 
sizes collective bargaining and which, in 
attempting to limit the area of boycotts and 
other union activities, turns away from the 
reality of present-day economic trends. 


These are Mr. Wollett’s main criticisms 
and they set the tone of his book, even 
though he does admit the value of particular 
Taft-Hartley provisions. (This favorable 
regard is limited, in the main, to those 
subjects which were slated for inclusion in 
the Administration’s bill - to - replace - Taft- 
Hartley—curbs upon jurisdictional strikes 
and upon strikes against NLRB certifica- 
tions.) 


The lasting value of this book may rest, 
however, upon its stirring up of some ex- 
tremely fundamental issues. Mr. Wollett’s 
central criticism of the Taft-Hartley Act— 
that its narrowing of the unity-of-interest 
concept in labor disputes is an unrealistic 
flight from economic fact—is a criticism 
which is not necessarily confined to labor 
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relations. Indeed, today’s cross-currents in 
labor legislation may be only a part, al- 
though a dynamic one, of a much wider 
uncertainty as to the full desirability of fully 
free competition. Concern over “giantism’ 
has not yet solved the further problem of 
whether the economy truly wants a series 
of legislatively-propelled Jack Giant-Killers. 
Mr. Wollett, in focusing attention upon this 
monopolistic issue as it affects labor re- 
lations trends, has produced an extremely 
helpful work. 


The States and the Union 


Today, the attention centered upon the 
“Taft-Hartley Act is apt to obscure one im- 
portant fact regarding its origin. This is 
that the policies of the Taft-Hartley statute 
did not make their first appearance, full- 
grown, on Capitol Hill during the first ses- 
sion of the 80th Congress. Actually, that 
statute, its shifts of basic policy, its attempts 
to equalize rights and duties, reflects ten 
years of constantly expanding state statu- 
tory law. 


This upsurge of state interest in labor rela- 
tions is the subject of Sanford Cohen’s State 
Labor Legislation: 1937-1947. Mr. Cohen, a 
member of Ohio State University’s Depart- 
ment of Economics, concentrates upon a 
number of key items: Union security, 
checkoff, strikes, picketing, boycotts, regula- 
tion of internal union affairs, public utility 
disputes and the state labor relations statutes 
(the now scarcely-recognizable “baby Wagner 
Acts”) themselves. However, his work is 
not confined to a mere summary of law 
texts. There are some very interesting, al- 
though admittedly not conclusive, attempts at 
classifying the legislative process. Geography 
alone does not, Mr. Cohen demonstrates, de- 
termine the degree of union-restrictive law- 
making. A more accurate classification, he 
suggests, is to be found in the extent of 
union political activity. And, indeed, the 
greater portion of union-restrictive laws has 
been enacted in states that lack: (1) a high 
degree of industrialization; (2) a strong, 
politically-conscious body of unionists. 


Three standards should be applied) Mr. 
Cohen urges, in judging this labor Jegisla- 
tion. First, do the laws cutback or maintain 
equality of bargaining power? Second, are 
the laws consistent when viewed in the light 
of economic trends—and here Mr. Cohen’s 
criticisms follow the same line and raise 
the same general monopolistic problems as 
do Mr. Wollett’s. Third, how far do the 
laws whittle away individual freedom in the 
interest of economic welfare? 
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Applying these standards, the author finds 
state labvr law falling far short of the ideal. 
However—a point worth noting—he does 
see crounds for hope in the increasing labor 
re'auions interest of the law-making bodies. 
‘iluus, his conclusion recalls Mr. Justice 
Krankfurter’s advice to the embattled 
unions that challenged Nebraska’s anti-closed 
shop law: Take your “economic briefs” to 
the electorate! (And, in the long run, it will 
be the voters who must decide the basic 
economic issues which find reflection in the 
“pros” and “cons” of today’s labor laws.) 


Antitrust Blue Book 


The Federal Antitrust Laws. CCH Cur- 
rent Law Handybook Edition. Commerce 
Clearing House, Inc, 214 North Michigan 


Avenue, Chicago 1, Illinois. 1949. 412 
pages. $2. 
This edition of the Antitrust “Blue 


Book” revises as of January 15, 1949, the 
edition first published by Commerce Clear- 
ing House, Inc., in 1947. Previous editions 
were compiled by the Department of Jus- 
tice and published by the Government 
Printing Office. The “Blue Book” is di- 
vided into two parts. Part I sets forth the 
various antitrust laws: the Sherman Act, 
Clayton Act, Robinson-Patman Act, Fed- 
eral Trade Commission Act and related 
laws. Part II presents in chronological 
order a summary of all cases which have 
been instituted by the Department of Jus- 
tice under those laws from 1890 to the 
present time. Each summary contains a 
statement of the charges made in the case, 
the result of court proceedings and the status 
of pending actions. The cases are indexed 
both by case name and by subject matter. 


Lawyers’ Debate on Antitrust Laws 


Antitrust Law Symposium. CCH Cur- 
rent Law Handybook Edition. Commerce 
Clearing House, Inc., 214 North Michigan 
Avenue, Chicago 1, Illinois. 1949. 120 
pages. $2. 

This book is comprised of the proceedings 
of the symposium held under the auspices 
of the Section on Antitrust Law of the 
New York State Bar Association at its 
first annual meeting in New York City on 
January 26, 1949. Basic trends under the 
federal antitrust laws and under state leg- 
islation complementing the federal laws 
are discussed in this series of papers. A 
round table discussion of delivered prices 
under the Federal Trade Commission Act 
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and under the Clayton Act as amended 
by the Robinson-Patman Act, with debate 
as to whether Congress should clarify the 
amended Clayton Act, is one of the in- 
teresting features of the symposium. The 
papers cite much of the large amount of 
source material on these subjects, thus 
increasing the value of the presentation 
for those concerned with antitrust laws. 


Judicial Code 


The Federal Judicial Code. Commerce 
Clearing House, Inc., 214 North Michigan 
Avenue, Chicago 1, Illinois. 1949, 207 
pages. $2. 

The second edition of the Federal Judi- 
cial Code incorporates the numerous changes 
made by the Act of May 24, 1949, and other 
amendatory laws enacted by Congress sub- 
sequent to the approval of the new Code, 
with historical notes indicating the changes 
made. 


Among the more important changes made 
by the Act of May 24, 1949, are those relat- 
ing to the removal of cases from state 
courts (sections 1446, 1447), interest on tax 
refunds (section 1333), cure or waiver of 
defects as to the venue of district courts 
(section 1498), time for appeal or applica- 
tion for certiorari in the U. S. Supreme 
Court (section 2101), and actions affecting 
property on which the United States has a 
lien (section 2410). 


To increase the usefulness of the book, 
a detailed topical index has been added, as 
well as a list of the amending laws, show- 
ing the Code sections which have been 
amended to date. 


Liberty—Two Concepts 


Liberty—A Path to Its Recovery. F. A. 
Harper. The Foundation for Economic 
Education, Irvington-on-Hudson, New York, 
New York. 1949. 159 pages. $1.50 (cloth 
bound); $1 (paper bound). 

Liberty Against Government. Edward S. 
Corwin. Louisiana State University Press, 
Baton Rouge, Louisiana. 1948. 210 pages. $3. 


Mr. Harper states that the main purpose 
of his book is to offer a concept of liberty 
which will serve as a guide to its recovery. 
There is a kernel of great truth in that 
statement. You can’t look for a lost object 
if you don’t know what has been lost. 


Liberty in this day of close association, 
business and political, cannot be defined 
completely in the melodramatic, euphemistic 
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phrase of the politician: “freedom of wor- 
ship and of speech and freedom from want 
and from fear.” Any inmate of a federal 
penitentiary has all of these freedoms, but is 
certainly not free. Freedom has an economic 
aspect, and it is the treatment of freedom 
in an economic concept that provides the 
outstanding message of this book. 


“The problem of economic liberty touches 
every exchange of goods and services, the 
ownership of property and every contrac- 
tual arrangement involving these affairs be- 
cause human relationships are involved in 
them.” A high level of economic liberty is 
thus the requisite for other liberties. 


People have come to believe that it is* 
impossible to lose liberty in a democracy. 
“Democracy assures that the will of the 
people will prevail, and that, this is liberty. 
So long as democracy is preserved we can 
rest assured that liberty will continue to the 
full.” But the more a person leans on an 
unsure support, the more certain he is to 
fall. Edmund Burke observed that people 
never give up their liberties except under 
some delusion. “Probzbly no other belief 
is so much a threat to the people in the 
United States and in the rest of the world 
as the one that democracy by itself guar- 
antees liberty.” 


In 1947 the governmental “take” was 
twenty-nine cents from each dollar of in- 
come. This is one and one-half times the 
national food bill. The government is now 
taking from peoples’ income an amount 
equivalent to the complete enslavement of 
forty-two million people—working persons 
and members of their families. All this is 
being done in the name of liberty in a 
country where it supposedly shines as a 
beacon to the rest of the world. 


The present figure of twenty-nine cents 
is large enough, but a decline in employ- 
ment to that of the period of 1938-1940 
would automatically increase that figure to 
thirty-five cents. 


What can we do? The author’s answer 
avoids the irrelevant “they.” He puts the 
solution up to you, in that the government 
is not “they” but “we.” For men as inter- 
ested in the finance and prosperity of this 
nation as are tax men,. this book should 
merit close study. 


Mr. Harper’s book deals with liberty as 
an economic concept. Mr. Corwin’s book 
deals with the “rise, development and de- 
cline of that distinctly American employ- 
ment of the word ‘liberty’” as a judicial 
concept. The theme of the latter book is the 
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development of the Fourteenth Amendment 
to the United States Constitution. 


Moderns now conceive of liberty as hav- 
ing something more than the mere pro- 
prietarian connotations the word-idea 
inherited from the doctrine of vested rights. 
It now has an equalitarian tinge. “Nor is 
there anything exceptional in this. In the 
Ciceronian-Lockian concept of natural law, 
liberty and equality are not hostile, but 
friendly conceptions; and in the Declara- 
tion of Independence, the same amicable 
relation holds: ‘All men are created equal 
and are endowed by their Creator with cer- 
tain inalienable rights.’ 


“In the legalistic tradition on which 
judicial review has operated in the past for 
the most part ‘liberty’ and ‘equality’ are on the 
other hand apt to appear as opposites, the 
former as the special care of the courts 
an¢ the latter the peculiar care of the legis- 
lature. It is easy to imagine in the light 
shed by the current ideologies that the de- 
mands on the legislative power, national and 
State, might so multiply in behalf of the 
common man, whose century this is said to 
be, that the notion of Liberty against Gov- 
ernment and its implement, the judicial re- 
view, would be gradually but inexorably 
crowded to the wall.” 


It is interesting to note here that Mr. 
Harper, in his book on liberty, has this to 
say about the common man: “The common 
man is well named because there are so 
many of us. And the uncommon man is 
the one who has developed and put to use 
his extremely rare abilities.” And Mr. Cor- 
win says of the common man: “The great 
question is, Can the ‘common man’ unaided 
by the uncommon man keep civilization 
going?” 

Mr. Corwin writes his book out of years 
of close association and study of constitu- 
tions, especially the American basic instru- 
ment. He writes as a great historian who 
fits all the trees into a pattern, which, for 
you and me, make the beautiful forest. His 
book is thoroughly documented with ancient, 
medieval and contemporary sources. 


The book ends, as did De Tocqueville’s 
great work of a century ago, with a prayer 
that the common man and the uncommon 
man may distinguish between delusions of 
liberty and true liberty: “. . . nations of 
our time cannot prevent the conditions of 
men from becoming equal; but it depends 
upon themselves, whether the principle of 
equality is to lead them to servitude or free- 
dom, to knowledge or barbarism, to pros- 
perity or to wretchedness.” 
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Both books teach that liberty is a many- 
faceted jewel. Mr. Corwin’s book describes 
the cutting and the polishing of the jewel. 
Mr. Harper’s book asks you to look at the 
facet on the right side. He explains that 
the jewel’s brilliance is due as much to that 
facet as to any other. Both books warn 
against a recutting of the stone—something 
most modern discussions of liberty advocate. 
Leave it be—after all, this jewel is a gift to 
man from the Divine Lapidary. 


Health Insurance 


The Issue of Compulsory Health Insur- 
ance. George W. Bachman and Lewis 
Meriam. The Brookings Institution, Wash- 
ington 6, D. C. 1948. 271 pages. $4.00 


Two major proposals have been advanced 
for national government participation in 
the provision of medical care for the in- 
dividual. One provides for federal grants- 
in-aid to the states to assure adequate 
medical care for the indigent and leaves 
to individuals having capacity to pay free- 
dom to make their own provision for 
medical care. It anticipates further de- 
velopment of the voluntary devices for 
insurance or prepayment of medical costs 
which have grown so rapidly in recent 
years and leaves individual states free to 
experiment with compulsory insurance. The 
second proposal is for the establishment 
of a compulsory health insurance system 
by the national government with a large 
measure of federal regulation and control 
of agencies and practitioners providing 
medical care. 


This study of the issue of compulsory 
health insurance was undertaken by the 
Brookings Institution in response to the 
request of Senator H. Alexander Smith, 
chairman of the subcommittee on Health 
of the Senate Committee on Labor and 
Public Welfare. Dr. Meriam, vice-president 
of the Brookings Institution, has had ex- 
tensive experience in connection with the 
statistical and administrative aspects of 
health problems. He has worked in the 
Census and Children’s Bureaus, was director 
of the Institution’s survey of Indian ad- 
ministration, has participated in several 
Institution studies of state government ad- 
ministration, and is the author of a recent 
treatise on relief and social security. Dr. 
Bachman, who has had wide experience in 
experimental medicine and public health, 
was formerly on the faculties of the Uni- 
versity of Chicago and Johns Hopkins and 
Columbia Universities. While at Columbia 
University, he organized and directed for 
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eleven years the School of Tropical Medicine 
in Puerto Rico, and during World War II 
served as representative of the American 
Bureau of Medical Aid to China. 


In this comprehensive report, the authors 
compare the health of Americans with that 
of leading foreign countries, consider the 
effect of politics on a governmental system 
of medical care, and analyze the administra- 
tive costs. Their evidence, conclusions and 
recommendations will be a valuable reference 
and guide in the library of every organiza- 
tion and individual concerned with health 
problems. An appraisal of all the evidence 
revealed that probably no nation in the 
world has among its white population better 
health than prevails in the United States. 
A few small homogeneous countries, such 
as New Zealand, with respect to its white 
population, are slightly ahead of the United 
States as a whole, but certain states of 
the United States with larger populations 
equal them. Under its voluntary system 
of medical care, the United States has made 
greater progress in the application of 
medical and sanitary science than any other 
country. This progress is reflected in low 
mortality and morbidity rates of infectious 
diseases and in increased life expectancy. 
The non-whites in the United States have 
materially poorer health than the whites, 
but the evidence does not indicate that this 
condition is primarily due to inadequacy 
of medical care, but is the result of many 
forces—economic, social and governmental. 
Medical care by itself cannot correct or 
overcome the results of defects in housing, 
unsanitary communities, inadequate educa- 
tion, and lack of training for making a 
living in an industrial society. 


The conditions in extremely poor rural 
areas that lack the resources to support 
adequate public services, such as health work, 
education, and highways cannot be satis- 
factorily solved by subsidies. Subsidizing 
medical care in these areas is a palliative 
and not a solution. The problem calls for a 
radically different approach, either bringing 
in new or improved economic activities or 
getting the people to more favorable and ad- 
ministratively less expensive areas. 


The United States has some individuals 
and families without resources to pay for 
adequate medical care. The evidence sug- 
gests that many of them are elderly, im- 
paired, or underendowed or are widows or 
deserted women or their dependents. It 
is doubtful that they could be effectively 
covered by compulsory insurance because 
they would lack the means to attain and 
maintain an insured status. The large 
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majority of American families have the re- 
sources to pay for adequate medical care 
if they elect to give it a high priority 
among the several objects of expenditure. 
The issue is not whether they can afford 
medical care, but whether they should be 
compelled by law to pool their risks and 
to give payment for medical care a top 
priority, or leave them free to determine 
for themselves what medical care they de- 
sire and whether they will pool their risks 
through voluntary arrangements. 


Compulsory health insurance would ne- 
cessitate a high degree of governmental 
regulation and control over the personnel 
and the agencies engaged in providing 
medical care. This field of regulation and* 
control would be far more difficult than 
any other large field previously entered by 
the government, and past experience causes 
doubt as to whether it encourages initiative. 
There are individuals and families who lack 
the incentive or a sense of responsibility 
to work to maintain for themselves and 
their families a level of living that is socially 
desirable. Some of them will work for 
an automobile, but do little for anything 
else beyond sheer necessaries. Countries 
that have attempted to adopt the Marxian 
doctrine “from each according to his ability, 
to each according to his need,” have dis- 
covered that state responsibility impairs in- 
dividual responsibility and incentives. Those 
who take the position that the well-to-do 
should bear the cost of freeing the poorer 
people from the humiliation of the means 
test face the question as to whether they 
are impafring the incentives of those whose 
native abilities, training, experience, and 
willingness to assume risks and responsi- 
bilities are so important to the success of 
any social and economic program. Those 
men may find that the money which comes 
to them as the result of long hours and 
hard work and the assumption of great 
responsibilities goes in large part to the 
government in taxes. They may reach the 
conclusion that less work, less income, with 
more leisure and more freedom from re- 
sponsibilities represents a more satisfying 
way of life, and possibly a longer life. 


The authors also pointed out that the 
problem of eliminating politics from govern- 
ment administration is extremely difficult 
and that it. does not seem probable that 
politics could be eliminated from medical 
care supplied under a governmental system. 
Compulsory insurance would also inject the 
government into the relationship between 
practitioner and patient, with the danger of 
impairing that relationship and hence the 
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quality of medical care. The administra- 
tion of compulsory insurance would require 
thousands of government employees for ac- 
counting, auditing, inspection and investiga- 
tion. The cost of medical care presumably 
would increase because of administrative 
expenses, the tendency of insured persons 
to make unnecessary demands upon the 
medical care services. Furthermore, the 
adoption of compulsory insurance would 
not immediately make available adequate 
medical service for all because there are 
not at present the facilities nor a sufficient 
number of ¢rained and experienced physi- 
cians, dentists and nurses.to meet the 
demand which would result from compulsory 
insurance. Proposals for compulsory in- 
surance provide for payment of practitioners 
under one or all of three methods: fee for 
service, per capita, or salary. Use of fee- 
for-service represents the minimum degree 
of socialization, but is administratively 
dificult. Administrative difficulties would 
probably result in the adoption of the 
per capita system, which represents a higher 
degree of socialization, or even in the salary 
system, which represents practically com- 
plete socialization. 


The profound change in the amount and 
distribution of earnings of the American 
people has reduced the number who cannot 
afford adequate medical care if they desire 
to purchase it. Likewise it has fostered 
the growth of voluntary insurance for 
hospitalization and medical services. The 
authors conclude that it would seem unwise 
to substitute for these developments a sys- 
tem of compulsory insurance which would 
have the unfortunate tendency to freeze 
policies and eventually retard medical pro- 
gress. They suggest that for the time being 
the national and state governments should 
devote their resources and energies to re- 
search and developments in the fields of 
public health, health education at the school 
level, teaching of preventive medicine, as- 
sisting in the acquisition of physical facili- 
ties and training of personnel, and providing 
systematic care for the indigent and medi- 
cally indigent. 


ARTICLES 


Compulsory Settlement . . . The con- 
flict between “rights” and “interests” which 
arises when strikes are called in vital in- 
dustries necessitates a high degree of arbi- 
tration to reach a settlement without, on 
the one hand, emasculating the economic 
powers of the union and, on the other, 
protecting “interests” rather than “rights” 
of the public. This is a well-documented 
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article tracing the use of state legislation 
in this field.—Williams, “The Compulsory 
Settlement of Contract-Negotiation Labor 
Disputes,” Texas Law Review, May, 1949. 


Railroad Labor Law The settle- 
ment of labor disputes is an old story to 
the railroads, from which industry in gen- 
eral can learn—Loomis, “Railway Labor 
Law—Practices and Problems,” J. C. C. 
Practitioners Journal, May, 1949. 


State Remedies for Labor Disputes . . 
Nearly all the states have provided sup- 
plemental methods for dealing with labor 
dispute outside court. Of these methods, 
mediation and conciliation are the most 
effective, says the author.—Plock, “Methods 
Adopted by States for Settlement of Labor 
Disputes Without Original Recourse to 
Courts,” Towa Law Review, March, 1949. 


What Is Collective Bargaining? 

From where does the juridical concept of 
collective bargaining come? Is it contract 
law, agency or third-party beneficiary, or 
is it a newer theory being developed by 
the decisions of the Supreme Court? Mr. 
Malick traces the development of this new 
theory.—Malick, “Toward a New Consti- 
tutional Status for Labor Unions: A Pro- 
posal.” Rocky Mountain Law Review, April 
1949. ‘ 


Russian Labor Incentives During 
the war period, no doubt, the Russians 
learned much about production methods 
and_ labor practices from the Americans. 
What they learned is being applied in carry- 
ing out their fourth five-year plan. Effec- 
tive operation of the plan for the attainment 
of the goals set calls for an increase in 
the productivity of the worker; and in 
seeking this goal, the Russians are applying 
some methods which are truly indigenous 
to the Soviet Union—Schwartz, “Soviet 
Labor Policy 1945-1949,” Amnals of the 
American Academy of Political and Social 
Science, May, 1949. 


Free Speech . . . If picketing is free 
speech, and if speech is free, why regulate 
it? Oh, but there are reasons for its 
regulation!—Weiss, “Must the Courts Ad- 
judge Picketing As a Form of Free Speech?” 
Temple Law Quarterly, April, 1949. 


Closed Shop . . . Outlawing the closed 
shop is not the way to curb monopolistic 
union practices. In most cases, the em- 
ployer’s interests are protected better than 
he realizes by a closed shop. As for the 


worker—well, that depends upon the indus- 
try involved. Complete elimination is not 
the best solution—some control is a more 
satisfactory answer.—Jansen, “The Closed 
Shop Is Not a Closed Issue,” Jndustrial and 
Labor Relations Review, July, 1949. 


“The Low Road” ... This article is a 
warning to labor: “It is this false notion— 
the idea that, with liberal idealism, we can 
develop a national welfare state that will 
not be a police state—which is corrupting 
the American mind.”—Richberg, “Where Is 
Organized Labor Going?” Harvard Business 
Review, July, 1949. 


Arbitration Costs . . . Controlling fees 
and expenses reduces over-all costs of labor 
arbitration. For standards of such costs, 
see “Methods of Systematizing Labor Arbi- 
tration Costs,” by Frances Kellor, Arbitra- 
tion Journal, Summer, 1949. 


Strikes Against Utilities ... Many states 
have adopted compulsory arbitration stat- 
utes to prevent work stoppages in the vital 
public utilities field. The constituticnality 
of such legislation is studied in this article — 
“Constitutionality of Public Utility Compul- 
sory Arbitration Statutes,” Columbia Law 
Review, May, 1949. 


Wildcat Strike . .. The wildcat strike is 
the anathema of management and labor. 
How arbitration solved a complicated dis- 
charge and rehiring action without NLRB 
precedents ig the story here told.—Lewis, 
“Arbitrating A Wildcat Strike,” Harvard 
Business Review, July, 1949. 


Modernized Legislation . . . Massachu- 
setts has given considerable study to labor 
and social security problems in both its 
urban and rural communities. The author 
details a survey made of this state’s law 
and program. — Stern, “Administration of 
Labor and Social Security Legislation in 
Massachusetts,” Boston University Law Re- 
view, June, 1949. 


Strike Functions . . . This article charts 
the economic function of strikes as the au- 
thors see the pattern.—Jurkat and Jurkat, 
“Economic Function of Strikes,” Jndustrial 
and Labor Relations Review, July, 1949. 


Minimum-Wage Law in Britain... 
Enactments in this field since the war re- 
flect the British attitude toward labor legis- 
lation: that “it is the function of the law 
to assist but not replace the voluntary bar- 
gaining mechanism.”—Kahn-Freund, “Mini- 
mum-Wage Legislation in Great Britain,” 
University of Pennsylvania Law Review, May, 
1949. 
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such an economy—without waiting for the 
braking effect of the other, indirect meas- 
ures to take hold. 


Of these “direct” measures, probably none 
is more significant than the act’s approach 
to the subject of compulsory unionism. 
Speaking generally, the act purported to 
prohibit all inroads on management pre- 
rogatives which had been made through 
compulsory-unionism agreements; it at- 
tempted to restore to employers all power 
over hiring and firing, save the power to 
hire or fire on the basis of union member- 
ship or activity.” 

Inquiry into the history of this measure 
to date provides one of the most interesting 
available insights into the basic issues of 
the whole prerogatives question. It presents 
one of those situations where power exists 
and is exercised even though, as a matter 
of law, the right to use the power is at best 
highly dubious. Thus, most analysts were 
in agreement, as soon as the Taft-Hartley 
Act was passed, that it prohibited the closed 
shop and preferential hiring and that it per- 
mitted the union shop, a “milder” form of 
compulsory unionism, only if a majority of 
employees voted in favor of it. Decisions 
handed down since then have borne out this 
view.” Notwithstanding the general view, 
which has since been upheld by the weight 
of authority, unions which thought them- 
selves powerful enough sought the pro- 
hibited forms of compulsory unionism, and, 
in two instances which are known as a mat- 
ter of record, their efforts were successful.” 


The conclusion to be drawn from this 
fact, while by nc means-novel,_is an inter- 
esting one. It is interesting especially in 
the present connection because it shows in 
a most extreme form how tenuous the grip 
of the management-prerogatives concept 
may be in the face of great economic power. 
It puts a lot of sense into the view that 
prerogatives are today—as they were when 
James III and Charles I were fighting for 
power against a hostile parliament—only 
indirectly a matter of law; that they are 


even less a matter of abstract right; and, 
finally, that the principal factor involved is, 
in actuality, power. 


Bargaining and Working Conditions 


A brief survey of collective-bargaining 
doctrines and developments to date will 
once more present the scene sketched in 
the foregoing paragraphs, viewed from an- 
other angle. As everyone knows, the Wagner 
Act placed on employers a legally enforce- 
able duty to bargain, with duly authorized 
unions, on subjects falling naturally within 
the broad terms “rates of pay, wages, hours 
of employment, or other conditions of em- 
ployment.”™ Cases already decided under 
the act have established that, beside the 
ordinary subjects, these terms cover such 
other matters as discharges, bonuses, senior- 
ity, insurance and pension plans.» Where 
they stop, nobody knows; everything in a 
business has some effect on working condi- 
tions, ultimately and indirectly. But the 
most persuasive view is that the act requires 
bargaining only on matters essentially a 
part of employer-employee relations; that 
it does not require bargaining on those other 
matters which fall essentially into the cate- 
gory of enterprise activity or business judg- 
ment and only incidentally affect working 
conditions (such as choice of product, loca- 
tion of plant, price policies, advertising, etc.), 
although, unless such subjects are expressly 
eliminated by law from the scope of collec- 
tive bargaining, there seems to be no reason 
why an employer might not, under sufficient 
pressure, bargain with respect to them also. 


There is no duty to agree to any particu- 
lar union proposal, however. There is only 
a duty to meet at reasonable times and places 
with union representatives who have asked 
for bargaining, and to bargain with them 
in “good faith.” * 


For purposes of the present discussion, 
the actual subjects on which collective bar- 
gaining is compulsory are of less primary 
interest than other features of the employer 
duty to bargain. Any particular concession 
to a union is, in a study of the subject of 





"9 CCH LABOR LAW REPORTS (4th Ed.) 
4520. 


% See, e.g., National Maritime Union v. NLRB, 
16 LABOR CASEs { 65,231 (CA-2, 1949). 

% See Matter of National Maritime Union et 
al., 73 NLRB, No. 137 (1948); Matter of Jones 
¢ Laughlin Steel Corporation, 83 NLRB, No. 135 
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27 This result was reached by reading together 
Sections 8 (5) and 9 (a) of the Wagner Act. 
The same result is reached by reading together 
Sections 8 (a) (5), 8 (d) and 9 (a) of the act 
as amended by the Taft-Hartley Act. 

% See, generally, 1 CCH LABOR LAW RE- 
PORTS (4th Ed.) 7 3020. 

” Tbid., 1 3040-3160. 
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management prerogatives generally, less im- 
portant than the basic facts, situations and 
legal doctrines which have made it necessary 
for employers to deal with and make conces- 
sions to unions. 


One of these “other” features of the em- 
ployer duty to bargain—created under the 
Wagner Act and apparently continued under 
the Taft-Hartley Act—may be called “the 
rule against undermining the position of an 
authorized union.” he potency of this 
rule is evident in almost every Supreme 
Court decision which has dealt with the sub- 
ject of collective bargaining under the NLRA. 
Thus, the Court has held that when an em- 
ployer has come to an agreement with a 
union, it must commit the agreement to 
writing and sign it, because a refusal to do 
so would “discredit” the union.” The same 
basic attitude has produced the rule outlawing 
“unilateral” acts. An employer cannot deal 
directly with employees even though a ma- 
jority have repudiated their previously au- 
thorized union, if the employer has had any 
“unfair” hand in the repudiation.” A “uni- 
lateral” increase granted generally to all 
employees has been held violative of the act 
as a “refusal to bargain collectively” where 
it applied to a small number of employees 
who were represented by a union, as well as 
to a much larger number of nonunion em- 
ployees.™ We have been told recently, more- 
over, that an employer, even one who is 
trying to meet competitive wage conditions, 
may not offer employees directly a greater 
increase than was previously offered the 
union which was acting as their bargaining 
agent, notwithstanding that the increase has 
been granted only after collective bargain- 
ing has almost broken down.™ 


Such buttressing of the bargaining posi- 
tion of unions, together with the features of 
the Wagner Act already noted, had the 
effect, as we have already seen from another 
vantage point, of placing unions in a position 
of considerable power and legal right. In 
certain instances, power of such a degree of 
magnitude was attained that, according to 
some, unions became able to dictate to many 
employers concerning “wages, hours, and work- 
ing conditions.” The view is that things 
“went too far” under the Wagner Act. The 
thinking behind this view runs roughly as 
follows: The Wagner Act was designed to 
encourage collective bargaining; to reach 


that end it protected employee organization 
and imposed on employers a legal duty to 
bargain; in attempting to increase the bar- 
gaining power of unions, however, the argu- 
ment concludes, the Wagner Act overreached 
itself. It put unions in a postion which 
made it possible for them to act as “unilater- 
ally” as employers were previously able to 
to. Where a union has effectively organized 
a whole industry, and where this effective 
organization is supplemented, by means of 
the closed shop, with virtually total control 
over the labor supply, which can be made 
available or withheld as the union sees fit— 
then, this argument emphasizes, the union 
has any single employer in the industry at 
a great disadvantage. It can as a practical 
matter fix almost whatever terms it chooses. 
It can confront the employer with standard 
rules and working conditions on a “take-it- 
or-leave-it” basis, without bothering to bar- 
gain in any real sense. 


pes MANY, these considerations spelled 
out a sorry present and a miserable future 
for management prerogatives, leaving only the 
dry husk of a great past. Unions, if they 
were strong enough—and they seemed to be 
growing stronger and stronger all the time 
—could just about take over the manage- 
ment of the economy. Even though the law 
required that employers bargain only with 
respect to “wages, hours, and other working 
conditions,” there was nothing preventing 
weaker employers from bargaining, and 
making concessions, with respect to prac- 
tically any other matter which suggested it- 
self to the stronger unions. 


Others, not directly espousing the tradi- 
tional point of view of employers, were con- 
cerned less with the inroads on management 
prerogatives, as such, than with the allegedly 
antisocial possibilities of preponderant power 
in labor unions, They saw the “free-compe- 
tition” policies of the Sherman Act—to them, 
highly desirable— in grave danger. Since 
unions are for the most part not subject 
to the Sherman Act where they do not act 
in concert with employer groups,™ it was 
feared that they might with impunity estab- 
lish the same trade restraints which were 
foreclosed to employers by the antitrust law. 
That the fear was well founded appears from 
the following statement by Mr. Justice Black, 
speaking for a majority of the Supreme 
Court in the Allen Bradley case: 





% Heinz Company v. NLRB, 3 LABOR CASES 
7 51,107, 311 U. S. 514 (1941). 

%1 Medo Photo Supply Corporation v. NLRB, 
8 LABOR CASEs { 51,176, 321 U. S. 678 (1944). 

2 May Department Stores v. NLRB, 10 LABOR 
CASES { 51,217, 326 U. S. 376 (1945). 
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“Our holding means that the same labor 
union activities may or may not be in viola- 
tion of the Sherman Act, dependent upon 
whether the union acts alone or in combina- 
tion with business groups. This, it is argued, 
brings about a wholly undesirable result— 
one which leaves labor unions free to en- 
gage in conduct which restrains trade. But 
the desirability of such an exemption of 
labor unions is a question for the determina- 
tion of Congress.” * 


Here, as in the statement by Mr. Justice 
Brandeis quoted earlier, is frank recognition 
of the necessarily experimental legal situa- 
tion, and of the necessity of legislation which 
will adjust to and control the dynamics of 
the labor relations field. And the Taft- 
Hartley Act once again appears as the re- 
sponsive legislative device, for in some ways 
the act is appropriately viewed as an anti- 
trust law for labor. While primarily designed 
to “restore a balance” between unions and 
employers (and thus to halt the drain on 
management prerogatives), the act also 
strikes at many union practices which had 
been held, at an earlier date, violations of 
the Sherman Act. In short, the act serves a 
dual function. 


E may fittingly close this article with 

a brief survey of the more important of 
the T-H provisions which seem directly de- 
signed to serve this dual function. 


First, and simplest, is the requirement 
that unions, as well as employers, bargain 
in good faith. This requirement was con- 
ceived of as a means of eliminating “take-it- 
or-leave-it” tactics. Some have thought, too, 
that it would put a brake on industry-wide 
bargaining by requiring unions to bargain 
in good faith with each employer in an in- 
dustry, rather than merely bargaining with 
the industry leaders and then confronting 
the smaller employers with an already com- 
pleted contract and having them take it 
whole. One of the most interesting debates 
in the Senate during the recent attempt to 
repeal the Taft-Hartley Act, incidentally, in- 
volved the question of whether a duty to 


bargain on the part of unions would have 





the same meaning if it existed in a statute like 
the old Wagner Act as it has under T-H.” 

Next, and more complicated, are the T-H 
provisions bearing on representation elec- 
tions and the grouping of employees into 
bargaining units. Too complicated and ex- 
tensive for full treatment here, we simply 
refer generally to (1) the measures tending 
to preserve a differentiation between craft, 
professional and guard employees, on the one 
hand,™ and rank-and-file workers, on the 
other; (2) the provisions requiring equal 
treatment of affiliated and independent 
unions;” and (3) the expanded right of 
employers to seek elections, and of employees 
to seek decertification of existing bargaining 
agents.” 


Beyond any question, the prohibition of 
union restraint or coercion of employees in 
the exercise of the right to refrain from con- 
certed activities “ is of exceptional importance 
in the present connection. It is scarcely 
justifiable to say that this provision was 
directly and unequivocally designed to ob- 
struct union organizing campaigns. But it 
is equally clear that some union organizing 
techniques have been outlawed by the provi- 
sion and that, therefore, to that extent a 
brake has been put on some organizing 
drives.* Relevant in this connection, too, is 
the act’s “free-speech” provision, under which 
employers are given the right to speak out 
more freely in opposition to unions.* 


But by all odds the most important fea- 
ture of the Taft-Hartley Act, in terms of this 
article, is its approach to the secondary labor 
activities which have historically been so 
important in the development as well as the 
maintenance of far-flung union power. As 
Chief Justice Taft pointed out in the state- 
ment quoted above, “to render [their] com- 
bination at all effective, employees must 
make their combination extend beyond one 
shop.” Lower labor standards in competing 
plants pose a constant threat to the union 
which has raised standards in organized 
plants.“ The effectiveness of combined labor 
action thus requires industry-wide union- 
ization and, perhaps, universal unionization.” 
During the Wagner Act era there was prac- 
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tically no restraint on unjon action designed 
to achieve industry-wide unionization and 
bargaining; one of the principal techniques 
used by unions to achieve industry-wide or- 
ganization, the secondary boycott,” was vir- 
tually immune to prosecution, especially in 
the federal courts. There was no law pre- 
venting a union from compelling employers 
to bargain on an industry-wide basis. 


f deed Taft-Hartley Act itself did not di- 
rectly outlaw either industry-wide union- 
ization or industry-wide bargaining. It did, 
however, take certain steps, designed, like 
so many others we have seen, to brake the 
growing trend in that direction. 


While we must repeat here that T-H bans 
the closed shop—an integral element in 
industry-wide bargaining in many cases— 
our main-attention must be directed to two 
other general features of the act. The first 
of these is the general ban on union coercion 
in the choice of employer representatives; 
the second, the secondary-boycott ban and 
ancillary features thereof. 


As to the ban on coercion in the. choice 
of employer representatives, three provisions 
of the act have a bearing. Section 8 (b) (1) 
(B) of the act provides that it is an unfair 
practice for a union “to restrain or coerce 

an employer in the selection of his 
representatives for the purposes of collective 
bargaining or-the adjustment of griev- 
ances.” “ A straightforward reading of this 
provision suggests that unions can no longer 
compel employers, against their will, to bar- 
gain on an industry-wide basis. The re- 
quirement of bargaining in good faith by 
unions is also of obvious relevance in this 
connection. Of relevance, too, is one sub- 
division of Section 8 (b) (4) of the act—the 
“secondary-boycott” prohibition. This sub- 
division makes it unlawful for a union to 
call a strike or to induce or encourage a 
strike or other form of refusal to work, 
where one of the objects of such action is 
to force any employer or self-employed per- 
son to join any labor or employer organiza- 
tion.” The net effect of these provisions is 
not to prohibit industry-wide bargaining, 
but to give employers an effectively pro- 
tected legal right to resist such bargaining. 


Added to these restrictions on industry- 
wide bargaining are certain equally indirect 


restrictions on industry-wide w«untonigation, 
over and above those already noted. These 
additional restrictions are to be found in 
the general “secondary-boycott” prohibition 
already referred to. To repeat, the second- 
ary boycott has long been a technique for 
achieving industry-wide unionization.” Where 
a union has many of the employers in an 
industry organized, but there are still busi- 
nesses whose employees have resisted union- 
ization, the situation is ripe for secondary 
action. The union can, in such a situation, 
enlist the aid, willingly or unwillingly ex- 
tended, of outsiders. The typical situation 
exists where a union, wishing to organize 
employer A, calls or induces a strike of the 
employees of employer B, who deals with 
employer A. Employer B then ceases deal- 
ing with employer A, and this additional 
pressure on A is calculated to make him 
come to terms with the union which insti- 
tuted the action. Where the union secures 
cooperation from B without calling or induc- 
ing a strike of his employees, it appears that 
the activity is not unlawful under the Taft- 
Hartley Act; but if the secondary action is 
produced by either a secondary strike or sec- 
ondary picketing, it is unlawful.” Further, the 
act provides extremely effective weapons 
against such action. It requires the NLRB to 
seek an injunction where it appears on investi- 
gation that charges of such action are well 
founded, even before the ordinary’ NLRB 
complaint is issued and hearing held;™ and 
it gives private parties injured by such sec- 
ondary action a right to sue for damages.” 
Besides these procedures, there is the stand- 
ard NLRB procedure, involving the issuance 
of a complaint, the holding of a hearing, the 
issuance of an order by the Board and the 
ultimate enforcement or denial of enforce- 
ment by the United States Courts of 
Appeals.” 


ROBABLY no important provision of the 

Taft-Hartley Act has been as thoroughly 
litigated as its secondary-boycott features, 
in the scant two years in which the act has 
been in effect.” The complexities arid the 
ramifications of the doctrines evolved in that 
litigation are such that they require an arti- 
cle in themselves for explanation and clarifi- 
cation. Here we must be satisfied with 
merely noting that these provisions have 
acted effectively as a substitute for the sec- 





“ Ibid., 1 209. 

“ Ibid., 1 239. 

“2 CCH LABOR LAW REPORTS (4th Ed.) 
1 3850. 

® Tbid., 1 5220. 

*1 CCH LABOR LAW REPORTS (4th Ed.) 
1 239, 
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8 Tbid., 1 6530. 

53 Tbid., 7 5255. 

5% See, generally, ibid., § 5510-5630, 6015. 

% The cases are gathered in the Cumulative 
Index division, 2 CCH LABOR LAW REPORTS 
(4th Ed.) { 5220. 
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ondary-boycott prosecutions and suits which 
were carried on under the Sherman Act, in 
the period (roughly between 1910 and 1932) 
when that act was so widely used against 
labor unions.” 


Despite this last fact, however, the pres- 
sure for more stringent regulation of labor 
union activity has not ceased. The action 
of the United Mine Workers of America in 
imposing a three-day workweek on much 
of the bituminous industry has been pointed 
to by some as a sign that, notwithstanding 
the Taft-Hartley Act, unions still have “too 
much power,” that they can still impose 
restraints of trade which are contrary to the 
policy of the Sherman Act but outside its 
reach. While unions seem determined to rid 
themselves of the hampering restraints of 
the Taft-Hartley Act, through political ac- 
tion, employers and employer associations 
seem equally determined to put a further 
brake on union drainage of employer pre- 
rogatives.” And the Senate Banking Com- 
mittee is now exploring proposals to subject 
unions fully to the Sherman Act.* 


What will come of it all is of course 
impossible to predict. Once again it is safe 
to say only that the power struggle is still 
in quest of a stable equilibrium—and that 


the equilibrium is as yet nowhere in sight. 
In these circumstances, it may be well to 
refer once more to the attitude of the far- 
seeing Mr. Justice Brandeis, who said, in 
a dissenting opinion in the Duplex case: 


“Because I have come to the conclusion 
that both the common law of a state [New 
York] and a statute of the United States 
[the Clayton Act] declare the right of in- 
dustrial combatants to push their struggle 
to the limits of the justification of self- 
interest, I do not wish to be understood as 
attaching any constitutional or moral sanc- 
tion to that right. All rights are derived 
from the purposes of the society in which 
they exist; above all rights rises duty to the 
community. The conditions developed in 
industry may be such that those engaged in 
it cannot continue their struggle without 
danger to the community. But it is not for 
judges to determine whether such condi- 
tions exist, nor is it their function to set the 
limits of permissible contest and to declare 
the duties which the new situation demands. 
This is the function of the legislature which, 
while limiting individual and group right of 
aggression and defense, may substitute 
processes of justice for the more primitive 
method of trial by combat.” ® 








THE READER WRITES—Continued from page 2 | 





tions of Mutual Freedom of Speech for 
Labor Relations,” “The Human Element 
in Labor Relations” and “Enforcement of 
Collective Bargaining Agreements, Espe- 
cially Agreements to Arbitrate.” 

Harry D. Tart 

ASSISTANT DEAN 

DEPAUL UNIVERSITY COLLEGE OF LAW 

CHICAGO, ILLINOIS 


General Counsel, Textile Workers 
Sir: 

I am glad to hear that you are contem- 
plating the issuance of a magazine devoted 
to labor law. Should I find the time, I 
shall be happy to contribute articles to be 
published in the magazine. My ‘nterest in 
labor law runs through the entire field, and I 
would be prepared to write on any topic 
in the entire range of labor law. 


IsADORE KaTz 

GENERAL COUNSEL 

TEXTILE WorKERS UNION OF AMERICA 
New YorkK, NEw YorkK 


Institute of Industrial Relations 
Sir: 

We are very interested in your proposed 
magazine and will want to be advised of 
your plans as they develop. 

The Institute of Industrial Relations is 
engaged in a number of research projects 
in the general field of labor law, and we 
would undoubtedly be interested in con- 
tributing articles to such a magazine from 
time to time. 

EpcAar L. WARREN, DIRECTOR 
INSTITUTE OF INDUSTRIAL RELATIONS 
UNIVERSITY OF CALIFORNIA 
Los ANGELES, CALIFORNIA 





5¢ For detailed treatment of the past and pres- 
ent liabilities of unions under the Sherman Act, 
see 2 CCH LABOR LAW REPORTS (4th Ed.) 
{| 6300. 

57 See, e.g., the United States Chamber of 
Commerce's Business Action, July 29, 1949, p. 4. 
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58 See ‘‘Economic Power of Labor Organiza- 
tions,’’ Hearings Before the Senate Committee 
on Banking and Currency (July-August, 1949), 
Part 1. 

5° Duplex Printing Press Company v. Deering, 
254 U. S. 443, 41 S. Ct. 172 (1921). 
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A LOOK BACK 


October 3 

The Supreme Court convened with seven of its nine members present. 
Former Attorney General Tom Clark replaces Justice Frank Murphy, 
who died on July 19. Sherman Minton of the United States Court 
of Appeals for the Seventh Circuit was named by President Truman 
to replace the late Justice Wiley Rutledge. Senatorial confirmation 
of Justice Minton’s appointment came on the following day. Justice 
William O. Douglas was absent because of a severe injury received 
while horseback riding on October 2 in Washington’s remote Cascade 
Mountains. 


October 2 
America began its observance of the Fifth National Employ the 
Physically Handicapped Week. 


October i 
Nearly a million steelworkers were thrown out of work today by 
a strike of 513,000 CI1O-United Steel Workers. 


September 28 


United States Steel has made its first formal offer to avert a nation- 


Ford Motor Company has offered its workers a noncontributory 
pension plan costing eight and three-fourths cents an hour. 


Thirty-five nonunion coal mines near Pittsburgh resumed operations 
under heavy police guard. 

Cyrus S. Ching brought into operation federal mediation of the steel 
dispute today when he released a report stating: “I am... directing 
mediators on the staff of the Service to offer its facilities in every 
important dispute. In view of the fact that the efforts of the staff 
members of the Service will be exerted in many cities, I shall remain 
in Washington and be in constant touch with them in order to co- 
ordinate their activities.” 


September 22 
The Senate today confirmed the appointment of Thomas W. S. 
Davis, of Virginia, as Assistant Secretary of Commerce. 


September 21 
Because Cyrus S. Ching reported that limitations of time made it un- 
likely that a steel agreement could be achieved by September 25, 
President Truman asked the parties to “extend the period for 
continued work and operations under the terms of existing collective 
bargaining agreements until 12:01 a. m. on Saturday, October 1, 1949.” 


September 20 
Hard and soft coal mining in twenty states halted today as 480,000 
men quit work despite absence of a union strike call. 


September 19 
Chicago printers ended their twenty-two-month-old strike against 
five daily newspapers. 





September 16 
The government filed a civil antitrust suit, designed to split the 
6,000-store Atlantic & Pacific Tea Company organization into seven 
individual chains. 























: ith nee . 





| > 
j hy 6 > 
} 9. ee 
one tee 
| : . 4 : 

nip.” ‘lee: « ot® 
: a” 4 > 





BR SARS Cen re 





